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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  617 

Trade  Adjustment  Assistance  for 
Workers:  Amendment  of  Regulations 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
action:  Proposed  rule. 

SUMMARY:  The  Department  of  Labor 
proposes  to  amend  the  regulations  on 
the  trade  adjustment  assistance  program 
for  workers  (TAA  program)  provided 
under  Chapter  2  of  Title  II  of  the  Trade 
Act  of  1974  to  implement  the 
amendments  to  the  Trade  Act  of  1974 
enacted  in  1988  as  contained  in  the 
Omnibus  Trade  and  Competitiveness 
Act  (OTCA).  The  1988  Amendments:  (1) 
Expand  eligibility  for  TAA  to  workers  in 
the  oil  and  natural  gas  industry  engaged 
in  exploration  and  drilling;  (2)  require  a 
written  notice  to  every  displaced  worker 
believed  to  be  covered  by  a  trade 
certification  issued  by  the  Department 
and  publication  of  a  notice  of  the 
certification  in  a  newspaper  of  general 
circulation;  (3)  require  a  worker  to 
participate  in  training  as  a  condition  for 
receiving  trade  readjustment 
allowances;  (4)  authorize  the  waiver  of 
this  requirement  for  a  worker  when 
training  is  not  feasible  or  appropriate; 

(5)  authorize  the  payment  of  TRA  to  a 
worker  during  breaks  in  training  that  do 
not  exceed  14  days;  (6)  base  the 
eligibility  period  for  TRA  benefits  on  the 
worker’s  most  recent  separation  rather 
than  the  first  separation  as  was 
previously  required;  (7)  extend  the 
expiration  date  of  the  TAA  program  to 
September  30, 1993,  and  (8)  emphasize 
coordination  with  programs  and 
services  to  dislocated  workers  provided 
under  Title  III  of  the  Job  Training 
Partnership  Act  and  notification 
provisions  under  the  Worker 
Adjustment  and  Retraining  Notification 
Act  (WARN),  and  make  other  changes. 
date:  Written  comments  on  these 
proposed  amendments  to  the  regulations 
must  be  received  in  the  Department  of 
Labor  on  or  before  December  30, 1988. 
address:  Comments  on  this  proposed 
rule  may  be  mailed  or  delivered  to  the 
Office  of  Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  601  "D”  Street  NW., 
Room  6434,  Washington,  DC  20213. 

All  comments  received  will  be 
available  for  public  inspection  during 
normal  business  hours  in  Room  6434  at 
the  above  address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Glenn  M.  Zech,  Deputy  Director,  Office 
of  Trade  Adjustment  Assistance,  601 
“D”  Street  NW.,  Washington,  DC  20213; 
Telephone:  (202)  376-2646  (this  is  not  a 
toll  free  number). 

SUPPLEMENTAL  INFORMATION:  These 
Amendments  to  the  Trade  Act  of  1974 
represent  major  changes  to  the  TAA 
program  for  workers  displaced  from 
employment  because  of  increased 
imports  of  articles  like  or  directly 
competitive  with  those  produced  by  the 
workers’  firm.  The  following  Principles, 
as  set  out  in  the  Federal  Register  on 
September  8, 1988  (53  FR  34844,  at  34848) 
will  guide  the  implementation  of  the 
1988  changes  to  the  TAA  program: 

(1)  Continuation  of  TAA  as  a  separate 
program.  The  Department  intends  to 
keep  TAA  as  a  separate  identifiable 
program.  However,  in  its 
implementation  of  the  1988  amendments 
the  Department  is  encouraging 
productive  linkages  with  the  new 
worker  adjustment  program  under  JTPA 
and  a  coordinated  delivery  system  at 
the  State  and  local  levels  to  enhance 
services  to  trade  impacted  and  other 
dislocated  workers. 

(2)  Public  notice.  Prompt  public  notice 
will  be  given  of  all  TAA  certifications 
issued  by  the  Department  to  workers 
and  other  interested  parties. 

(3)  Oil  and  gas  workers.  Prompt  public 
notice  will  be  given  of  the  one-time 
opportunity  for  oil  and  natural  gas 
workers  engaged  in  exploration  or 
drilling,  who  were  separated  after 
September  30, 1985,  to  file  petitions  with 
the  Department  by  November  18, 1988 
under  new  eligibility  rules. 

(4)  Emphasis  on  training.  Training  will 
be  encouraged  early  in  the  worker’s  UI 
eligibility  period,  if  training  is  required 
to  return  to  suitable  employment. 

(5)  Conditions  for  receipt  of  income 
support.  Active  participation  in  training 
will  be  required  to  receive  income 
maintenance  (TRA  payments)  except 
when  a  waiver  is  granted  when  certain 
specified  conditions  are  met. 

(6)  Early  identification  of  displaced 
workers.  Early  identification  of  trade 
related  worker  displacements  as  well  as 
early  assessment  of  affected  individuals’ 
adjustment  and  reemployment  service 
needs  will  be  encouraged. 

(7)  Shared  resources.  In  order  to 
maximize  resources,  program  deliverers 
will  be  encouraged  to  utilize  the 
provisions  in  the  Act  that  allow  costs  of 
training  trade  impacted  workers  to  be 
shared  with  funds  from  other  Federal 
program  sources  and  from  State  and 
private  sources. 

(8)  Coordination.  Provisions  and 
guidance  governing  training  enrollment 


and  participation  will  be  as  similar  as 
possible  with  respect  to  program 
elements  common  to  TAA  and  the  new 
JTPA  worker  adjustment  program. 

On  August  23, 1988,  the  President 
signed  into  law  the  “Omnibus  Trade  and 
Competitiveness  Act  of  1988”  (Pub.  L. 
100-418).  Part  3 — Trade  Adjustment 
Assistance,  of  Subtitle  D  of  Title  I  of  the 
Act  concerns  trade  adjustment 
assistance  for  workers  and  firms.  This 
proposed  rule  addresses  the  provisions 
in  Part  3  affecting  workers. 

While  most  of  the  provisions  of  Part  3 
affecting  the  program  of  trade 
adjustment  assistance  for  workers  are  in 
the  form  of  amendments  to  Chapter  2  of 
Title  II  of  the  Trade  Act  of  1974;  some 
provisions  of  Part  3  affecting  workers  do 
not  amend  existing  law.  Examples  are 
the  provision  which  permits  workers  in 
the  oil  and  natural  gas  industry  engaged 
in  exploration  or  drilling,  separated  after 
September  30, 1985,  to  file  petitions 
under  new  eligibility  rules,  and  the 
provision  concerning  the  eligibility  of 
workers  totally  separated  from 
adversely  affected  employment  during 
the  period  beginning  August  13, 1981, 
and  ending  April  7, 1986  for  trade 
readjustment  allowances. 

By  law,  most  of  the  provisions  of  Part 
3  took  effect  on  the  date  of  enactment, 
August  23, 1988.  A  few  others  take  effect 
30  and  90  days  after  enactment  in  order 
to  provide  sufficient  time  to  do  the 
preparation  necessary  so  that  the 
provisions  can  be  implemented  on  their 
effective  dates.  On  September  12, 1988, 
States  received  guidance  through  a 
directive  issued  by  the  Employment  and 
Training  Administration  and  published 
in  the  Federal  Register  on  September  16, 
1988  (53  FR  36181)  on  how  to  implement 
those  provisions  effective  on  enactment 
and  how  to  prepare  to  implement  those 
provisions  effective  30  and  90  days  after 
enactment. 

The  procedures  and  interpretations 
included  in  that  document  are  set  forth 
hereafter.  Throughout  this  document 
references  to  the  “Act”  are  to  the  Trade 
Act  of  1974,  Title  II,  Chapter  2, 
references  to  the  1988  Amendments  are 
to  Part  3  of  Subtitle  D  of  Title  I  of  the 
“Omnibus  Trade  and  Competitiveness 
Act  of  1988”  (hereafter  the  "OTCA”): 

1.  The  authority  citation  for  Part  617  is 
readopted  without  change. 

2.  The  Table  of  Contents  for  Part  617 
is  amended  to  reflect  the  addition  of  two 
new  sections  on  waivers  of 
parrticipation  in  training  and  transition 
guidelines,  changes  to  the  headings  of 
two  other  sections,  the  addition  of  a 
new  Appendix  A  to  Part  617  on  the 
Secretary’s  (STANDARD  FOR  CLAIM 
FILING,  CLAIMANT  REPORTING,  JOB 
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FINDING,  AND  EMPLOYMENT 
SERVICES),  together  with  one  textual 
change  in  §  617.10(c),  and  redesignation 
of  present  Appendix  A  as  Appendix  B 
and  present  Appendix  B  as  Appendix  C. 

3.  (a)  The  definition  of  “Certification,” 
in  paragraph  (j)  of  §  617.3  is  revised  to 
reflect  more  precisely  the  language  in 
section  222  of  the  Act  on  group 
eligibility  requirements.  A  definition  for 
"Certification  period"  has  also  been 
added.  These  are  technical  changes. 

(b)  The  definition  of  “Eligibility 
period"  in  paragraph  (m)  of  §  617.3  is 
revised  to  reflect  the  1988  Amendments. 
The  beginning  of  the  104-week  period  for 
receiving  basic  TRA  is  changed  to  the 
first  week  following  the  week  in  which  a 
qualifying  total  separation  occurred.  For 
additional  weeks  of  TRA,  the  26-week 
eligibility  period  begins  with  the  first 
week  of  the  training  or,  if  later,  the  week 
following  the  week  of  actual  exhaustion 
of  basic  TRA.  If  the  training  begins 
before  it  was  approved  under  section 
236,  then  the  26-week  eligibility  period 
for  additional  TRA  begins  with  the  week 
in  which  the  determination  of  approval 
is  issued,  if  basic  TRA  has  been 
exhausted  previously.  This  rule  on  the 
later  commencement  of  the  26-week 
eligibility  period  reflects  an 
interpretation  given  to  section  233(a)(3) 
of  the  Act  prior  to  the  1988 
Amendments. 

(c)  The  definition  for  “First 
separation."  in  paragraph  (t)  of  §  617.3  is 
expanded  to  define  a  qualifying 
separation  for  TRA  eligibility  that  ocurs 
prior  to  August  23, 1988,  and  one  that 
occurs  on  or  after  August  23, 1988.  One 
that  occurs  on  or  after  August  23, 1988 
means  the  total  separation  of  a  worker 
from  adversely  affected  employment 
within  the  certification  period  of  the 
certification  applicable  to  the  worker.  A 
qualifying  separation  occurs  prior  to 
August  23, 1988,  continues  to  include 
partial  separations  from  adversely 
affected  employment.  Section  1425(a)  of 
the  OTCA;  section  233(a)(2)  of  the  Act 

(d)  The  definition  for  “Secretary”  in 
paragraph  (ff)  of  §  617.3  is  expanded  to 
include  a  definition  for  “Department  of 
Labor".  This  is  a  technical  change. 

(e)  The  definition  for  “Federal 
supplemental  compensation”  is 
amended  so  as  to  include  any  future 
supplemental  program  as  well  as  the 
Federal  Supplemental  Compensation 
Act  of  1982.  This  is  a  technical  change. 

4.  (a)  Section  617.4,  Benefit 
information  to  workers,  is  revised  by 
adding  requirements  that:  (1)  A  written 
notice,  by  mail,  be  given  to  each  worker 
there  is  reason  to  believe  is  covered  by 
a  certification  of  eligibility  to  apply  for 
adjustment  assistance  issued  by  the 
Department,  and  (2)  that  a  notice  of  such 


certification  be  published  in  one  or  more 
newspapers  of  general  circulation  in 
areas  in  which  workers  covered  by  the 
certification  reside.  Such  notices  are 
required  to  inform  workers  of  the  TAA 
program  benefits  available  to  them. 
These  new  requirements  are  effective  on 
September  22, 1988.  Section  1422  of  the 
OTCA;  new  subsection  (b)  of  section  225 
of  the  Act. 

(b)  Section  617.4  is  also  amended  by 
adding  a  new  paragraph  (e)  which 
requires  that  State  agencies:  (1)  Advise 
each  adversely  affected  worker,  at  the 
time  worker  files  for  unemployment 
insurance,  of  the  program  benefits 
available  under  the  Act  and  the 
procedures  and  deadlines  for  applying 
for  such  benefits;  (2)  facilitate  the  early 
filing  of  petitions  under  section  221  of 
the  Act;  (3)  advise  each  adversely 
affected  worker  to  apply  for  training 
before,  or  at  the  same  time  a  TAA 
worker  applies  for  TRA;  and  (4) 
promptly  after  certification  of  eligibility 
for  benefits  is  issued,  interview  each 
adversely  affected  worker  and  review 
suitable  training  opportunities  available 
to  the  worker.  These  new  requirements 
are  effective  on  August  23, 1988.  Section 
1424(d)(2)  of  the  OTCA;  section  239(f)  of 
the  Act. 

5.  Section  617.10,  Applications  for 
TRA,  is  amended  by  adding  a  new 
paragraph  (d)  to  require  that  State 
agencies  advise  each  worker  of  the 
qualifying  requirements  for  entitlement 
to  TRA  and  other  TAA  benefits  at  the 
time  the  worker  files  an  initial  claim  for 
State  UI,  and  advise  each  adversely 
affected  worker  to  apply  for  training 
under  Subpart  C  of  this  Part  617  before, 
or  at  the  same  time,  the  worker  applies 
for  TRA,  as  required  by  §  617.4(e)(1)  and 
(3).  This  requirement  is  effective  on 
August  23, 1988.  Section  1424(d)(2)  of  the 
OTCA;  section  239(f)(3)  of  the  Act. 

6.  Section  617.11,  Qualifying 
requirements  for  TRA,  has  been 
substantially  revised.  Paragraph  (a)  of 
this  section  sets  out  the  basic  qualifying 
requirements  for  basic  TRA  prior  to 
November  21, 1988  in  paragraph  (a)(1); 
the  requirements  effective  on  or  after 
November  21. 1988  in  paragraph  (a)(2); 
special  rules  for  workers  separated  in 
the  1981  to  1986  period  in  paragraph 
(a)(3);  and  special  rules  for  retroactive 
benefits  for  oil  and  gas  workers — in 
paragraph  (a)(4).  Paragraph  (b)  of 

§  617.11  is  amended  to  identify  the  first 
week  of  potential  eligibility  for  basic 
TRA  as  a  result  of  the  amendments  in 
the  OTCA.  Section  1421(a)(1)(B)  and 
1423  (a)  and  (b)  of  the  OTCA;  sections 
231  to  233  of  the  Act. 

Effective  on  November  21, 1988. 
enrollment  in,  participation  in,  or 
completion  of  TAA  approved  training  is 


a  condition  for  receiving  TRA  unless  a 
waiver  of  such  participation  has  been 
granted.  Section  617.11(a)(2)(vii).  States 
should  encourage  workers  potentially 
eligible  for  TRA  benefits  to  enroll  in 
approved  training  as  early  as  possible  in 
their  UI  eligibility  period.  After 
November  21, 1988  the  training 
requirements  applies  to  an  individual's 
claim  for  TRA  for  weeks  of 
unemployment  which  begin  with  the 
first  week  following  the  week  in  which  a 
certification  covering  the  individual  is 
issued.  Until  November  21, 1988,  job 
search  program  participation  continues 
to  be  a  condition  for  receiving  TRA 
unless  a  waiver  has  been  granted. 
Section  617.11(a)(l)(vii). 

“Enrolled  in  training"  is  defined  for 
purposes  of  $  617.11(a)(2)(vii)  to  be  the 
point  at  which  a  worker's  application  for 
training  is  approved  by  the  State  agency 
and  the  involved  training  institution  has 
furnished  the  State  agency  with  written 
notice  that  the  worker  has  been 
accepted  to  an  approved  training 
program  that  will  begin  within  30 
calendar  days.  A  worker  shall  be 
considered  to  have  “completed  training" 
if  the  training  program  is  approved 
under  section  236(a)  of  the  Act,  the 
training  occurred  subsequent  to  the 
individual's  total  or  partial  separation 
from  adversely  affected  employment 
within  the  certification  period  of  a 
certification  issued  under  the  Act  and 
the  training  provider  has  certified  to  the 
SESA  that  all  the  conditions  for 
satisfactory  completion  of  the  training 
program  have  been  satisfied. 

"Special  rules”  are  set  out  in 
§  617.11(a)(3)  these  apply  to  workers 
separated  from  adversely  affected 
employment  in  the  period  beginning  on 
August  13, 1981  and  ending  on  April  7, 
1986.  The  time  limit  on  the  eligibility 
period  for  basic  TRA  in  section  233(a)(2) 
of  the  Act  and  the  210-day  time  limit  in 
section  233(b)  of  the  Act  for  filing  a  bona 
fide  application  for  training  in  order  to 
qualify  for  additional  TRA,  are  set  aside 
and  shall  be  disregarded  for  certain 
workers  separated  in  this  special 
window  period.  However,  other 
conditions  must  be  met  to  qualify  for 
TRA.  There  must  be  a  “total  separation” 
as  defined  in  §  617.3(11)  and  only  the 
last  such  total  separation  within  the 
period  described  above  shall  be  taken 
into  account;  it  must  be  a  TRA 
qualifying  separation;  and  the  individual 
must  be  enrolled  in  or  participating  in 
training.  The  individual  also  must  not  be 
subject  to  a  disqualification  for  failure 
to  begin  participation  in  training  or  for 
ceasing  to  participate  or  to  make 
satisfactory  progress  in  such  training. 
These  requirements  regarding  failure  to 
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begin  or  ceasing  to  participate  in 
training  are  interpreted  in  the  same 
manner  as  the  amendments  in  the  same 
language  to  section  231(b)  of  the  Act. 
Finally,  the  individual  must  have  been 
continuously  unemployed  since  the 
individual’s  total  separation  as  defined 
in  §  617.3(11),  not  taking  into  account  for 
purposes  of  this  determination  any  work 
in  which  the  individual  was  employed  in 
seasonal  employment,  odd  Jobs,  or  part- 
time,  temporary  employment.  States  are 
to  apply  State  law  in  giving  meaning  to 
these  terms. 

Payments  are  to  be  made 
prospectively  only  under  §  617.11(a)(3), 
commencing  with  weeks  of 
unemployment  beginning  after  August 
23, 1988.  An  individual’s  first  qualifying 
separation  is  to  be  used  to  determine 
weekly  and  maximum  amounts  of  TRA 
payable  under  this  provision,  the  same 
as  for  any  other  worker  separated  in  the 
1981  to  1988  period.  To  be  eligible  for 
such  benefits,  a  worker  must  also  have  a 
balance  of  TRA  payable. 

“Special  rules  for  oil  and  gas 
workers — retroactive"  are  specified  in 
§  617.11(a)(4),  and  are  applicable  to 
workers  employed  by  independent  firms 
engaged  in  exploration  or  drilling  for  oil 
and  natural  gas  who  were  totally  or 
partially  separated  from  adversely 
affected  employment  after  September 
30, 1985.  Workers  may  be  entitled, 
retroactively,  to  TAA  program  benefits. 
Specific  exceptions  are  made  and 
special  conditions  must  be  met  for  such 
workers  to  be  eligible  for  TAA  program 
benefits  retroactively.  Workers  covered 
by  this  paragraph  do  not  include  such 
workers  covered  under  a  prior 
certification  issued  under  section  223  of 
the  Act  or  workers  who  could  have  been 
certified  as  eligible  under  the  Act  prior 
to  the  1988  amendments.  To  apply  for 
certification  a  valid  petition  must  be 
filed  by  or  on  behalf  of  such  a  group  of 
workers  in  the  Office  of  Trade 
Adjustment  Assistance  after  August  23, 
1988  and  on  or  before  the  close  of  the 
business  day  on  Friday,  November  18, 
1988.  A  certification  issued  pursuant  to 
this  special  rule  will  not  be  subject  to 
the  one-year  limitation  on  the  impact 
date;  however,  the  impact  date  may  not 
be  a  date  earlier  than  October  1, 1985. 
Such  workers  covered  by  a  certification 
issued  pursuant  to  this  special  rule  will 
be  eligible  to  apply  for  TAA  program 
benefits  in  accordance  with  the  specific 
and  general  requirements  of  the  Act  and 
the  provisions  of  the  OTCA.  Basic  and 
additional  TRA,  retroactively  and 
prospectively,  are  subject  to  the  basic 
eligibility  requirements  stated  in 
§  617.11(a)(4).  To  qualify  for  TAA 
reemployment  services,  prospectively, 


such  workers  are  subject  to  all  the 
conditions  stated  m  Subparts  C,  D,  and 
E  of  Part  617,  respectively,  for 
Reemployment  Services,  Job  Search 
Allowances,  and  Relocation 
Allowances. 

The  term  "First  week  of  entitlement" 
is  revised  for  purposes  of  S  617.11(b)(2) 
to  provide  that,  with  respect  to  an 
individual’s  first  total  qualifying 
separation  occurring  after  August  23, 

1988,  the  first  possible  week  of 
entitlement  is  the  first  week  beginning 
after  such  separation,  following 
exhaustion  of  all  UI.  Exhaustion  of  all  UI 
remains  a  pre-condition  for  receiving 
TRA  payments.  Section  1425(a)  of  the 
OTCA;  section  233(a)  of  the  Act. 

Section  617.11(a)(l)(vii)  Job  search 
program  participation,  is  revised  to 
reflect  the  deletion  of  the  requirement 
that  workers  participate  in  a  Job  search 
program  after  November  21, 1988,  as  a 
condition  for  receiving  TRA.  However, 
because  of  the  demonstrated  value  of 
job  search  workshops  and  job  finding 
clubs  in  helping  dislocated  workers 
return  to  suitable  employment,  the 
Department  is  encouraging  State 
agencies  to  continue  to  refer  all  trade 
impacted  workers,  particularly  those 
who  are  not  currently  participating  in  an 
approved  training  program,  or  who  have 
already  completed  a  training  program,  to 
such  activities. 

7.  Section  617.14(a)(2)  is  amended  by 
changing  the  designation  of 

§  617.11(a)(4)  to  the  new  designation  at 
§  617.11(a)(l)(iv)  or,  as  appropriate, 

§  617.11(a)(2)(iv).  This  is  a  conforming 
change  because  of  changes  in 
§  617.11(a). 

8.  Section  617.15,  Duration  of  TRA,  is 
amended  to  conform  this  section  to  the 
new  eligibility  period  for  basic  TRA,  and 
to  add  a  new  paragraph  (d)  to  provide 
that  workers  participating  in  approved 
training  will  continue  receiving  TRA 
during  scheduled  breaks  in  training  that 
do  not  exceed  14  days,  provided  the 
worker  was  participating  in  the  training 
before  the  beginning  of  the  break, 
resumes  participation  in  the  training 
after  the  break  ends,  and  the  break  is 
provided  for  in  the  published  schedule 
of  the  training  program.  This  is  a 
significant  change  in  the  law  since,  prior 
to  the  1988  Amendments,  a  worker  had 
to  actually  be  "engaged  in”  training  in  a 
week  to  be  entitled  to  a  payment  of 
additional  TRA  for  the  week.  Another 
significant  change  is  that  this  provision 
applies  to  basic  as  well  as  additional 
TRA.  New  paragraph  (d)  also  specifies 
how  to  count  the  days  of  a  break, 
excluding  Saturday  and  Sunday  on 
which  training  would  not  normally  be 
scheduled,  and  the  effect  of  a  break  on  a 


worker’s  eligibility  period  for  basic  and 
additional  TRA.  Ibis  provision  was 
effective  on  August  23, 1988,  and  applies 
to  all  breaks  in  training  which  begin  on 
or  after  such  date  regardless  of  when 
the  training  was  approved  under  Part 
617.  Section  1423(c)  of  the  OTCA; 
sections  233(a)  (2)  and  (3)  and  233(f)  of 
the  Act. 

9.  Section  617.17,  Availability  and 
active  search  for  work.  Section  617.17  is 
reorganized  and  clarified  and  new 
provisions  added  to  reflect  the 
application  of  the  extended  benefits  (EB) 
work  test,  as  required  by  {  617.11(a) 
prior  to  November  21, 1988,  and  on  and 
after  November  21, 1988,  when  a  worker 
is  required  to  be  enrolled  in  or 
participating  in  a  training  program  as  a 
condition  for  receiving  TRA.  The  EB 
work  test  requires  an  individual  to:  (1) 
Accept  any  offer  of  suitable  work,  as 
defined  in  §  617.3(ee),  and  actually 
apply  for  any  suitable  work  the 
individual  is  referred  to  by  the  State 
agency;  (2)  actually  engage  in  seeking 
work  and  furnish  the  State  agency  with 
evidence  of  such  efforts;  and  (3)  register 
for  work  and  be  referred  by  the  State 
agency  to  suitable  work  in  accordance 
with  provisions  of  applicable  State  law 
which  apply  to  EB  claimants.  Before 
November  21, 1988,  the  EB  work  test 
may  not  be  applied  to  an  individual  in 
State  or  TAA  approved  training.  On  and 
after  November  21, 1988,  the  individual 
must  be  enrolled  in  or  participating  in 
TAA  approved  training  in  order  to  avoid 
having  to  satisfy  the  EB  work  test 

10.  Paragraph  (b)  erf  §  617.18, 
Disqualifications,  is  amended  to  reflect 
the  requirement  that  an  individual  be 
enrolled  in  or  participating  in  training  as 
a  condition  for  receiving  TRA.  An 
individual  who,  without  justifiable 
cause,  failed  to  begin  participation, 
ceased  to  participate,  or  failed  to  make 
satisfactory  progress  in  a  training 
program,  or  for  whom  a  waiver  of 
participation  in  training  is  revoked 
under  $  617.19,  is  disqualified  from 
receiving  TRA  until  the  individual 
begins  or  resumes  participation  in 
approved  training. 

Definitions  for  'Tailed  to  begin 
participation"  and  "Ceased  to 
participate"  are  incorporated  into 
paragraph  (b).  The  definition  for 
"Justifiable  cause"  used  in  the 
application  of  the  job  search  program 
participation  requirement  as  a  condition 
for  receiving  TRA  under  §  617.49,  is  also 
incorporated  into  paragraph  (b)  for  the 
purposes  of  the  new  training 
requirement. 

11.  A  new  section  817.19  Requirement 
for  participation  in  training,  has  been 
added  on  a  point  which  is  also 
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addressed  in  §  617.11.  On  and  after 
November  21, 1988,  individuals  must 
either  be  enrolled  in  a  training  program 
or  have  completed  a  training  program 
approved  under  $  617.22(a)  in  order  to 
be  eligible  to  receive  TRA  payments. 

The  participation  in  training 
requirement  may  be  waived  in  writing  if 
the  State  agency  determines  that 
training  is  not  feasible  or  appropriate. 
Section  1423(a)(3)  of  the  OTCA;  section 
231(c)  of  the  Act 

This  new  section  provides  specific 
guidelines  for  determining  whether 
training  is  feasible  or  appropriate,  and 
what  shall  be  in  the  waiver  notice 
furnished  to  the  individual.  The  term 
“feasible”  means  there  is  training 
available  at  that  time  which  meets  all 
the  criteria  of  §  617.22(a),  the  worker  is 
so  situated  as  to  be  able  to  take  full 
advantage  of  the  training  opportunity 
and  complete  the  training,  and  funding 
is  available  to  pay  the  full  costs  of  the 
training,  which  may  include  funds  from 
other  Federal,  State  or  private  sources. 
The  term  "appropriate”  means  being 
suitable  or  compatible,  fitting,  or  proper. 
Suitability  of  training  is  encompassed 
within  the  several  criteria  in  §  617.22(a). 

A  worker  who  is  granted  a  waiver 
from  participation  in  training  is  subject 
to  the  able,  available,  and  actively 
searching  for  work  provisions  of 
§  617.17.  State  agencies  must  have  a 
procedure  for  regularly  reviewing  all 
waivers  granted  (every  30  days  or  less) 
to  ascertain  whether  the  conditions 
upon  which  the  waivers  were  granted 
are  still  appropriate.  Waivers  must  be 
revoked  in  writing.  Determinations 
concerning  waivers  and  revocations 
shall  be  subject  to  the  provisions  of 
§  §  617.50  and  617.51.  State  agencies 
must  establish  procedures  for  the 
recordkeeping  of  waivers  and 
revocations  of  waivers,  so  that  reports 
may  be  made  to  the  Department  of 
Labor  as  requested. 

12.  Section  617.20  is  amended  to 
reflect  new  requirements  in  the  1988 
Amendments  that  adversely  affected 
workers  be  advised  of  the  trade 
adjustment  assistance  program  and  the 
benefits  and  services  available  to 
workers  certified  as  eligible  to  apply  for 
such  benefits  and  services.  Paragraphs 

(a)  and  (b)  of  i  617.20  are  reorganized  to 
better  reflect  the  responsibilities  of  State 
agencies  to  inform  workers  to  apply  for 
training  while  the  workers  are  receiving 
UI  payments,  interviewing  adversely 
affected  workers  regarding  suitable 
training  opportunities,  reviewing  such 
training  opportunities  with  such 
workers,  and  informing  such  workers  of 
the  requirement  for  participation  in 
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training  as  a  condition  for  receiving 
TRA. 

13.  (a)  Paragraph  (a)  of  §  617.22  is 
amended  by  revising  criterion  (4)  to 
require  that  training  be  “reasonably 
available”,  by  adding  a  new  criterion  (8) 
that  “such  training  is  suitable  for  the 
worker  and  available  at  a  reasonable 
cost”,  and  by  adding  the  meanings  given 
to  each  of  the  six  oriteria.  To  assist  State 
agencies  in  applying  the  reasonable  cost 
provision  in  criterion  (6),  guidelines  are 
specified  in  paragraph  (a).  Section 
1424(a)(1)  of  the  OTCA;  section  236(a)(1) 
of  the  Act. 

(b)  Paragraph  (b)  of  §  617.22  is 
amended  to  require  States  to  establish 
annual  ceilings  on  allowable  training 
costs. 

(c)  Paragraph  (c)  is  amended  to 
restate  that  training  approved  under 
State  law  does  not  constitute  approval 
under  Part  617,  and  if  such  training  is 
approved  under  Part  617,  such  approval 
shall  not  be  retroactive  for  any  of  the 
purposes  of  Part  617. 

(d)  Paragraph  (f)(3)  of  S  617.22  is 
revised  by  deleting  the  word  “course” 
and  adding  the  words  "training 
program”  to  set  forth  the  concept  that 
training  programs  may  be  approved 
under  §  617.22(a)  which  ordinarily 
involve  more  than  a  single  course  as  the 
term  is  used  by  most  education  and 
training  institutions.  This  is  a  technical 
change. 

14.  Section  617.24  is  revised  to  present 
the  types  of  training  set  out  in  section 
236(a)(5)  of  the  Act  that  may  be 
approved,  including  remedial  education 
which  is  added  by  the  1988 
Amendments.  Section  1424{a)(10)  of  the 
OTCA;  section  236(a)(5)  of  the  Act. 

15.  Section  617.25  is  amended  to 
delete  the  concept  of  purchased  training 
and  the  matters  repetitive  of  §  617.24, 
and  substitute  new  subject  matter  under 
the  heading  Limitations  on  training 
under  Subpart  C.  The  significant  new 
matter  in  this  amended  section  is 
necessitated  by  a  number  of 
amendments  to  section  236  of  the  Act. 
The  second  sentence  of  section 
236(a)(1),  relating  to  entitlement  to 
payment  of  training  costs,  was  amended 
by  inserting  the  parenthetical  phrase 
"subject  to  the  limitations  imposed  by 
this  section”  in  such  second  sentence.  In 
addition  to  the  fiscal  year  monetary 
limitation  added  in  paragraph  (2)  of 
section  236(a),  and  the  prohibition  on 
duplicate  payments  in  the  retained  but 
redesignated  paragraph  (4)  of  section 
236(a),  the  OTCA  amendments  also 
added  new  restrictions  in  new 
paragraphs  (6)  and  (7)  while  at  the  same 
time  adding  in  new  paragraphs  (5)(E), 
(6),  and  (7)  authority  to  share  costs  of 


training  between  TAA  funds  and  funds 
available  under  other  Federal  or  State 
laws  and  funds  available  from  private 
sources.  This  new  authority  also 
endorses  approval  of  training  under  Part 
617  if  the  training  costs  are  funded  from 
another  source.  Section  1424  of  the 
OTCA;  section  236  of  the  Act. 

16.  Section  617.49  is  revised  by  adding 
a  new  paragraph  (e).  which  explains 
that  participation  in  a  job  search 
program  as  a  condition  for  receiving 
TRA  will  not  be  applied  for  anv  wo^k 
which  begins  after  November  20, 1988. 
Section  1423(a)(1)  of  the  OTCA;  section 
231(a)  of  the  Act. 

17.  Section  617.50(a)  is  amended  by 
striking  the  reference  to  "§  617.26(d)” 
and  inserting  in  place  thereof 

“§  617.26(b)".  This  is  a  technical  change. 

18.  Section  617.59  is  amended  by 
adding  new  paragraphs  (h),  Program 
coordination,  and  (i),  Administration 
absent  State  Agreement  Paragraph  (i) 
was  previously  §  617.60. 

19.  A  new  §  617.60,  Administrative 
requirements,  is  added  which  sets  forth 
the  application  of  regulations  at  29  CFR 
Parts  96,  97  and  98,  and  OMB  Circular 
A-87,  to  the  TAA  program  and  the 
exceptions  to  such  requirements. 

20.  Section  617.67,  Transition 
procedures  for  the  1968  Amendments,  is 
added  to  reflect  the  amendments  to  the 
TAA  provisions  of  the  Trade  Act  of 
1974,  and  other  special  provisions  in 
section  1421  through  1430  in  Part  3 — 
Trade  Adjustment  Assistance,  of 
Subtitle  D  of  Title  I  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(Pub.  L.  100-418)  that  are  effective  on 
date  of  enactment,  and  in  30  and  90  days 
of  date  of  enactment.  The  significant 
provisions  of  the  1988  Amendments  are 
explained  in  sufficient  detail  to  furnish 
explicit  guidance  on  implementing  the 
amendments  to  the  Trade  Act  of  1974 
and  the  retroactive  provisions 
concerning  oil  and  natural  gas  workers 
and  workers  separated  in  the  period 
August  13, 1981  through  April  7, 1986. 

Drafting  Information 

This  document  was  prepared  under 
the  direction  and  control  of  the  Director, 
Office  of  Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  “D”  Street  NW„  Washington, 
DC  20213:  telephone:  (202)  376-2646  (this 
is  not  a  toll-free  number). 

Classification — Executive  Order  12291 

The  proposed  rule  in  this  document  is 
not  classified  as  a  “major  rule”  under 
Executive  Order  12291  on  Federal 
Regulations,  because  it  is  not  likely  to 
result  in:  (1)  An  annual  effect  on  the 
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economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enteprises 
in  domestic  or  export  markets. 
Paperwork  Reduction  Act 

In  accordance  with  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  Ch.  35,  approval  of  the 
recordkeeping  requirement  contained  at 
§  617.57  has  been  obtained  from  Office 
of  Budget  and  Management  (control 
number  1205-0016,  which  is  for  the 
reporting  form  ETA  563).  OMB  control 
number  1205-0222  applies  to  §§  617.52(c) 
and  617.54.  OMB  approval  is  being 
requested  for  the  recordkeeping  and 
reporting  now  required  under  §  617.19(d) 
Regulatory  Flexibility  Act 

No  regulatory  flexibility  analysis  is 
required  where  the  rule  “will  not  *  *  * 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.”  5 
U.S.C.  605(b).  The  definition  of  the  term 
“small  entity"  under  5  U.S.C.  601(6)  does 
not  include  States.  Since  these 
regulations  involve  an  entitlement 
program  administered  by  the  States,  and 
are  directed  to  the  States,  no  regulatory 
flexibility  analysis  is  required.  The 
Secretary  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect. 
Accordingly,  no  regulatory  flexibility 
analysis  is  required. 

Catalog  of  Federal  Domestic  Assistance 
Number 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  at  No. 
17.245,  “Trade  Adjustment  Assistance — 
Workers." 

List  of  Subjects  in  20  CFR  Part  617 

Job  search  assistance,  Labor, 
Reemployment  services,  Relocation 
assistance,  Trade  readjustment 
allowances,  Unemployment 
compensation,  Vocational  education. 
Words  of  Issuance 

For  the  reasons  set  out  in  the 
preamble,  Part  617  of  Title  20,  Code  of 
Federal  Regulations,  is  proposed  to  be 
amended  as  set  forth  below. 

Signed  at  Washington,  DC,  on  November 
22, 1988. 

Roberts  T.  {ones. 

Assistant  Secretary  of  Labor. 


PART  617— TRADE  ADJUSTMENT 
ASSISTANCE  FOR  WORKERS 

1.  The  authority  for  Part  617  continues 
to  read  as  follows: 

Authority:  19  U.S.C.  2320:  Secretary's  Order 
No.  3-81.  46  FR  31117. 

2.  Part  617  is  amended — 

(a)  By  amending  the  table  of 
contents — 

(1)  By  adding  after  617.18  in  Subpart  B 
the  following  new  section: 

617.19  Waiver  of  participation  in 
training., 

(2)  By  amending  the  heading  for  617.25 
to  read: 

617.25  Limitations  on  training  under 
Subpart  C., 

(3)  By  amending  the  heading  for  617.60 
to  read: 

617.60  Administrative  requirements., 
and 

(4)  By  adding  after  617.66  the  following 
new  section: 

617.67  Transition  guidelines  for  the 
1988  Amendments.; 

(b)  By  amending  the  Appendices  at 
the  end  of  the  table  of  contents — 

(1)  By  redesignating  Appendix  A  as 
Appendix  B  and  Appendix  B  as 
Appendix  C,  respectively,  and 

(2)  By  inserting  before  redesignated 
Appendix  B  the  following — 

Appendix  A — Standard  for  Claim 
Filing,  Claimant  Reporting,  Job  Finding 
and  Employment  Services; 

Appendices  A  and  B  [Redesignated] 

(c)  By  amending  the  Appendices  at  the 
end  of  Part  617  by  redesignating 
Appendix  A  as  Appendix  B  and 
redesignating  Appendix  B  as  Appendix 
C; 

§617.50  [Amended] 

(d)  By  amending  §  617.50(g)  by  striking 
“(Appendix  A  of  this  part)"  and 
inserting  in  place  thereof  “(Appendix  B 
of  this  part)"; 

§  617.55  [Amended] 

(e)  By  amending  §  617.55(g)  by  striking 
“(Appendix  B  of  this  part)”  and  inserting 
in  place  thereof  “(Appendix  C  of  this 
part)";  and 

§617.10  [Amended] 

(f)  By  amending  §  617.10(c)  by  striking 
all  words  after  “section  5000  et  seq .” 
and  inserting  in  place  thereof 
“(Appendix  A  of  this  Part)”. 

3.  Paragraphs  (j),  (m),  (t),  (ff),  and 
(oo)(4)  of  §  617.3  are  revised  to  read  as 
follows: 


§617.3  Definitions. 

***** 

(j)(l)  “Certification"  means  a 
certification  of  eligibility  to  apply  for 
TAA  issued  under  section  223  of  the  Act 
with  respect  to  a  specified  group  of 
workers  of  a  firm  or  appropriate 
subdivision  of  a  firm. 

(2)  “Certification  period"  means  the 
period  of  time  during  which  total  and 
partial  separations  from  adversely 
affected  employment  with  a  firm  or 
appropriate  subdivision  of  a  firm  are 
covered  by  the  certification,  as  specified 
in  section  231(a)(1)  of  the  Act  and 
§  617.11. 

***** 

(m)  “Eligibility  period"  means  the 
period  during  which  basic  or  additional 
TRA  is  payable  to  an  otherwise  eligible 
individual,  and  for  an  individual  such 
eligibility  period  is — 

(1)  Basic  weeks,  (i)  With  respect  to  a 
total  or  partial  first  qualifying 
separation  that  occurs  on  a  day  that 
precedes  August  23, 1988,  the  104-week 
period  beginning  with  the  first  week 
following  the  week  with  respect  to 
which  the  individual  first  exhausts  all 
rights  to  regular  compensation  (as 
defined  in  paragraph  (oo)(l)  of  this 
section)  in  such  individual’s  first  benefit 
period  (as  defined  in  §  617.11(a)(l)(iv)): 
and 

(ii)  With  respect  to  a  total  qualifying 
separation  that  occurs  on  or  after 
August  23, 1988,  the  104-week  period 
beginning  with  the  first  week  following 
the  week  in  which  such  qualifying  total 
separation  occurred;  and 

(2)  Additional  weeks.  The  26- week 
period  that — 

(i)  Follows  the  last  week  of 
entitlement  to  basic  TRA  otherwise 
payable  to  the  individual  under  this  Part 
617,  or 

(ii)  Begins  with  the  first  week  of 
approved  training,  if  such  training 
begins  after  the  last  week  described  in 
paragraph  (m)(2)(i)  of  this  section,  or 

(iii)  Begins  with  the  first  week  with 
respect  to  which  such  training  is 
approved,  if  such  training  is  approved 
after  the  training  commences,  but 
approval  of  training  after  the  training 
has  commenced  shall  not  include 
approval  with  respect  to  any  week  or 
other  period  retroactively  for  the 
purposes  of  payment  of  any  TRA  or 
payment  of  any  expenses  of  training 
incurred  prior  to  such  approval. 
***** 

(t)(l)  "First  separation"  means  an 
individual’s  first  total  or  partial 
separation  from  adversely  affected 
employment  that  occurs  within  the 
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certification  period  which  is  applicable 
to  the  individual: 

(2)  ‘‘Qualifying  separation"  means,  for 
the  purposes  of  qualifying  for  basic 
TRA— 

(i)  Prior  to  August  23, 1988,  the  total  or 
partial  separation  of  an  individual  from 
adversely  affected  employment  or 

(ii)  On  and  after  August  23, 1988,  the 
total  separation  of  an  individual  from 
adversely  affected  employment,  if  such 
separation  of  the  individual  occurs 
within  the  certification  period  of  the 
certification  which  is  applicable  to  the 
individual,  and  if  with  respect  to  such 
separation  the  individual  meets  the 
qualifying  employment  and  wage 
requirements  of  section  231(a)(2)  of  the 
Act  and  §  617.11(a)(l)(iii)  or 

§  617dl(a)(2)(iii)  (whichever  is 
applicable.);  and 

(3)  “First  qualifying  separation” 
means  for  the  purposes  of  determining 
an  individual's  eligibility  period  for,  and 
weekly  and  maximum  amounts  of,  basic 
TRA— 

(1)  Prior  to  August  23,  1988,  the  first 
total  or  partial  separation  of  the 
individual  from  adversely  affected 
employment  which  is  a  qualifying 
separation  as  defined  in  paragraph  (t)(2) 
of  this  section,  or 

(ii)  On  and  after  August  23, 1988,  the 
first  total  separation  of  the  individual 
from  adversely  affected  employment 
which  is  a  qualifying  separation  as 
defined  in  paragraph  (t)(2)  of  this 
section. 

*  *  *  *  * 

(ff)(l)  “Secretary”  means  the 
Secretary  of  Labor  of  the  United  States 
of  America. 

(2)  “Department  of  Labor”  or 
“Department”  means  the  United  States 
Department  of  Labor  or  the  Employment 
and  Training  Administration  within  the 
Department. 

*  *  *  *  * 

(oo)  *  *  *(4>  “Federal  supplemental 
compensation”,  means  the  supplemental 
unemployment  compensation  payable  to 
individuals  who  have  exhausted  their 
rights  to  regular  and  extended 
compensation,  and  which  is  payable 
under  the  Federal  Supplemental 
Compensation  Act  of  1982  or  any  similar 
Federal  law  enacted  after  the  1982  Act. 
***** 

4.  Section  617.4  is  amended  by 
revising  the  heading  of  paragraph  (c) 
and  adding  thereto  new  paragraphs  (d) 
and  (e)  to  read  as  follows: 

§  617.4  Benefit  information  to  workers. 

***** 

(c)  Providing  information  to  State 
vocational  education  agencies  and 
others.  *  *  * 


|  d)  Written  and  newspaper  notices — 
(1)  Written  notices  to  workers,  (i)  Upon 
receipt  of  a  certification  issued  by  the 
Department  of  Labor,  State  agencies 
shall  provide  a  written  notice  through 
the  mail  of  the  benefits  available  under 
Subparts  B  through  E  of  this  Part  617  to 
each  worker  covered  by  a  certification 
issued  under  section  223  of  the  Act 
when  the  worker  is  partially  or  totally 
separated  or  as  soon  as  possible  after 
the  certification  is  issued  if  such 
workers  are  already  partially  or  totally 
separated  from  adversely  affected 
employment. 

(ii)  The  State  agency  will  satisfy  this 
requirement  by  obtaining  from  the  firm, 
or  other  reliable  source,  the  names  and 
addresses  of  all  workers  who  were 
partially  or  totally  separated  from 
adversely  affected  employment  before 
the  certification,  and  workers  who  are 
thereafter  partially  or  totally  separated 
within  the  certification  period.  The  State 
agency  shall  mail  a  written  notice  to 
each  such  worker  of  the  benefits 
available  under  the  TAA  Program.  The 
notice  must  include  the  following 
information: 

(A)  Artiele(s)  produced  and  worker 
groups  covered  by  the  certification. 

(B)  Name  and  the  address  or  location 
of  workers’  firm. 

(C)  Impact,  certification,  and 
expiration  dates  in  the  certification 
document. 

(D)  Benefits  and  reemployment 
services  available  to  eligible  workers. 

(E)  Explanation  of  how  workers  apply 
for  TAA  benefits  and  services. 

(F)  Whom  to  call  to  get  additional 
information  on  the  certification. 

(G)  When  and  where  the  worker 
should  come  to  apply  for  benefits  and 
services. 

(2)  Newspaper  notices,  (i)  Upon 
receipt  of  a  certification  issued  by  the 
Department,  State  agencies  shall  publish 
a  notice  of  each  certification  issued 
under  section  223  of  the  Act  in  a 
newspaper  of  general  circulation  in 
areas  in  which  such  workers  reside.  The 
notice  shall  include  the  benefits 
available  under  Subparts  B  through  E  of 
this  Part  617.- 

(ii)  The  published  notice  must  include 
the  following  kinds  of  information: 

(A)  Article(s)  produced  and  worker 
groups  covered  by  the  certification. 

(B)  Name  and  the  address  or  location 
of  workers’  firm. 

(C)  Impact,  certification,  and 
expiration  dates  in  the  certification 
document. 

(D)  Benefits  and  reemployment 
services  available  to  eligible  workers. 

(E)  Explanation  of  how  and  where 
workers  should  apply  for  TAA  benefits 
and  services. 


(e)  Advice  and  assistance  to  workers. 

In  addition  to  the  information  and 
assistance  to  workers  as  required  under 
paragraphs  (a)  and  (b)  of  this  section. 
State  agencies  shall — 

(1)  Advise  each  worker  who  applies 
for  unemployment  insurance  under  the 
State  law  of  the  benefits  available  under 
Subparts  B  through  E  of  this  Part  617 
and  the  procedures  and  deadlines  for 
applying  for  such  benefits. 

(2)  Facilitate  the  early  filing  of 
petitions  under  section  221  of  the  Act 
and  §  617.4(b)  for  any  workers  that  the 
agency  considers  are  likely  to  be  eligible 
for  benefits. 

(3)  Advise  each  adversely  affected 
worker  to  apply  for  training  under 

§  617.22(a)  before,  or  at  the  same  time, 
the  worker  applies  for  trade 
readjustment  allowances  under  Subpart 
B  of  this  Part  617. 

(4)  Interview  each  adversely  affected 
worker,  as  soon  as  practicable, 
regarding  suitable  training  opportunities 
available  to  the  worker  under  §  617.22(a) 
and  review  such  opportunities  with  the 
worker. 

Moreover,  State  agencies  shall  utilize 
information  received  by  the  State’s 
dislocated  worker  unit  under  the  WARN 
to  facilitate  the  early  filing  of  petitions 
under  section  221  of  the  Act  by  workers 
potentially  adversely  affected  by 
imports. 

5.  Section  617.10  is  amended  by 
adding  at  the  end  thereof  a  new 
paragraph  (d)  to  read  as  follows: 

§617.10  Applications  for  TRA. 

***** 

(d)  Advising  workers  to  apply  for 
training.  State  agencies  shall  advise 
each  worker  of  the  qualifying 
requirements  for  entitlement  to  TRA  and 
other  TAA  benefits  at  the  time  the 
worker  files  an  initial  claim  for  State  UL 
and  shall  advise  each  adversely  affected 
worker  to  apply  for  training  under 
Subpart  C  of  this  Part  617  before,  or  at 
the  same  time,  the  worker  applies  for 
TRA,  as  required  by  §  617.4(e)(1)  and  (3>. 

6.  Section  617.11  is  revised  to  read  as 
follows: 

§  6 1 7.1 1  Qualifying  requirements  for  TRA. 

(a)  Basic  qualifying  requirements  for 
entitlement— (1)  Prior  to  November  21, 
1988.  To  qualify  for  TRA  for  any  week  of 
unemployment  that  begins  prior  to 
November  21, 1988,  an  individual  must 
meet  each  of  the  following  requirements 
of  clauses  (i)  through  (vii)  of  this 
paragraph  (a)(1): 

(i)  Certification.  The  individual  must 
be  an  adversely  affected  worker 
covered  under  a  certification. 
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(ii)  Separation.  The  individual’s  first 
qualifying  separation  (as  defined  in 
paragraph  (t)(3)  of  §  617.3)  before 
application  for  TRA  must  occur: 

(  A)  On  or  after  the  impact  date  of 
such  certification: 

(B)  Before  the  expiration  of  the  two- 
year  period  beginning  on  the  date  of 
such  certification;  and 

(C)  Before  the  termination  date,  if  any. 
of  such  certification. 

(iii)  Wages  and  employment.  (A)  In 
the  52-week  period  (i.e.,  52  consecutive 
weeks),  ending  with  the  week  of  the 
individual's  first  qualifying  separation, 
the  individual  must  have  had  at  least  26 
weeks  of  employment  at  wages  of  $30  or 
more  a  week  in  adversely  affected 
employment  with  a  single  firm  or 
subdivision  of  a  firm.  Evidence  that  an 
individual  meets  this  requirement  shall 
be  obtained  as  provided  in  §  617.12. 
Employment  and  wages  covered  under 
more  than  one  certification  may  not  be 
combined  to  qualify  for  TRA. 

(B) (1)  For  the  purposes  of  this 
paragraph  (a)(l)(iii),  any  week  in  which 
such  individual — 

(/)  Is  on  employer-authorized  leave 
from  such  adversely  affected 
employment  for  purposes  of  vacation, 
sickness,  injury,  maternity,  or  inactive 
duty  or  active  duty  military  service  for 
training. 

(/;■)  Does  not  work  in  such  adversely 
affected  employment  because  of  a 
disability  compensable  under  a  workers' 
compensation  law  or  plan  of  a  State  or 
the  United  States,  or 

[iii]  Had  adversely  affected 
employment  interrupted  to  serve  as  a 
full-time  representative  of  a  labor 
organization  in  such  firm  or  subdivision, 
shall  be  treated  as  a  week  of 
employment  at  wages  of  $30  or  more: 

(2)  Provided,  that — 

(/)  Not  more  than  7  weeks  in  the  case 
of  weeks  described  in  paragraph 
(a)(l)(iii)(B)(l)(/)  or  paragraph 
(a)(l)(iii)(B)(l)(/ii)  of  this  section,  or 
both,  and 

(//)  Not  more  than  26  weeks  described 
in  paragraph  (a)(l)(iii)(B)(l)(/7)  of  this 
section,  may  be  treated  as  weeks  of 
employment  for  purposes  of  this 
paragraph  (a)(l)(iii). 

(C)  Wages  and  employment  creditable 
under  this  paragraph  (a)(l)(iii)  shall  not 
include  employment  or  wages  earned  or 
paid  for  employment  which  is  contrary 
to  or  prohibited  by  any  Federal  law. 

(iv)  Entitlement  to  UI.  The  individual 
must  have  been  entitled  to  (or  would  be 
entitiled  to  if  the  individual  applied 
therefor)  UI  for  a  week  within  the 
benefit  period — 

(A)  In  which  the  individual's  first 
qualifying  separation  occurred,  or 


(B)  Which  began  (or  would  have 
begun)  by  reason  of  the  filing  of  a  claim 
for  UI  by  the  individual  after  such  first 
qualifying  separation. 

(v)  Exhaustion  of  UI.  The  individual 
must: 

(A)  Have  exhausted  all  rights  to  any 
UI  to  which  the  individual  was  entitled 
(or  would  be  entitled  if  the  individual 
applied  therefor);  and 

(B)  Not  have  an  unexpired  waiting 
period  applicable  to  the  indivdual  for 
any  such  UI. 

(vi)  Extended  benefit  work  test.  (A) 
The  individual  must: 

(1)  Accept  any  offer  of  suitable  work, 
as  defined  in  §  617.3(kk),  and  actually 
apply  for  any  suitable  work  the 
individual  is  referred  to  by  the  State 
agency;  and 

(2)  Actively  engage  in  seeking  work 
and  furnish  the  State  agency  tangible 
evidence  of  such  efforts  each  week;  and 

(5)  Register  for  work  and  be  referred 
by  the  State  agency  to  suitable  work  in 
accordance  with  the  provisions  of  the 
applicable  State  law  which  apply  to  EB 
claimants  and  which  are  consistent  with 
section  202(a)(3)  of  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970  and  Part  615  of  this  Title. 

(B)  The  EB  work  test  shall  not  apply  to 
an  individual  with  respect  to  claims  for 
TRA  for  weeks  of  unemployment 
beginning  prior  to  the  filing  of  an  initial 
claim  for  TRA,  nor  for  any  week  which 
begins  before  the  individual  is  notified 
that  the  individual  is  covered  by  a 
certification  issued  under  the  Act  and  is 
fully  informed  of  the  EB  work  test 
requirement  of  this  paragraph  (a)(l)(vi) 
and  §  617.17.  Prior  to  such  notification 
and  advice,  the  individual  shall  not  be 
subject  to  the  EB  work  test  requirement 
set  out  in  §  617.17,  nor  to  any  State 
timely  filing  requirement,  but  shall  be 
required  to  be  unemployed  and  able  to 
work  and  available  for  work  with 
respect  to  any  such  week  except  as 
provided  for  workers  in  approved 
training  in  §  617.17. 

(vii)  Job  search  program  participation. 
(A)  The  individual  is  enrolled  in, 
participating  in,  or  has  successfully 
completed  a  job  search  program  which 
meets  the  requirements  of  §  617.49(a);  or 
the  State  agency  has  determined  that  no 
acceptable  job  search  program  is 
reasonably  available  under  the  criteria 
set  forth  in  §  617.49(c). 

(B)  The  job  search  program 
requirement  shall  not  apply  to  an 
individual  with  respect  to  claims  for 
TRA  for  weeks  of  unemployment 
beginning  prior  to  the  filing  of  an  initial 
claim  for  TRA,  nor  for  any  week  which 
begins  before  the  individual  is  notified 
that  the  individual  is  covered  by  a 
certification  issued  under  the  Act  and  »s 


fully  informed  of  the  job  search  program 
requirement  of  this  paragraph  (a)(l)(vii) 
and  §  617.49. 

(C)  The  job  search  program 
requirement  shall  not  apply  to  an 
individual,  as  a  qualifying  requirement 
for  TRA,  after  November  20, 1988,  but 
cooperating  State  agencies  are 
encouraged  to  continue  to  utilize  job 
search  programs  after  November  20, 

1988,  as  an  effective  tool  to  assist 
adversely  affected  workers  in  finding 
suitable  employment,  particularly 
unemployed  workers  who  have 
completed  training  or  for  whom  the 
training  requirement  has  been  waived 
under  §  617.19. 

(2)  On  and  after  November  21, 1988. 

To  qualify  for  TRA  for  any  week  of 
unemployment  that  begins  on  or  after 
November  21, 1988,  an  individual  must 
meet  each  of  the  following  requirements 
of  clauses  (i)  through  (vii)  of  this 
paragraph  (a)(2): 

(i)  Certification.  The  individual  must 
be  an  adversely  affected  worker 
covered  under  a  certification. 

(ii)  Separation.  The  individual's  first 
qualifying  separation  (as  defined  in 
paragraph  (t)  (3)  of  §  617.3)  before 
application  for  TRA  must  occur: 

(A)  On  or  after  the  impact  date  of 
such  certification; 

(B)  Before  the  expiration  of  the  two- 
year  period  beginning  on  the  date  of 
such  certification;  and 

(C)  Before  the  termination  date,  if  any, 
of  such  certification. 

(iii)  Wages  and  employment.  (A)  In 
the  52-week  period  (i.e.,  52  consecutive 
weeks)  ending  with  the  week  of  the 
individual's  first  qualifying  separation, 
the  individual  must  have  had  at  least  26 
weeks  of  employment  at  wages  of  $30  or 
more  a  week  in  adversely  affected 
employment  with  a  single  firm  or 
subdivision  of  a  firm.  Evidence  that  an 
individual  meets  this  requirement  shall 
be  obtained  as  provided  in  §  617.12. 
Employment  and  wages  covered  under 
more  than  one  certification  may  not  be 
combined  to  qualify  for  TRA. 

(B)(1)  For  the  purposes  of  this 
paragraph  (a)(2)(iii),  any  week  in  which 
such  individual — 

(y)  Is  on  employer-authorized  leave 
from  such  adversely  affected 
employment  for  purposes  of  vacation, 
sickness,  injury,  maternity,  or  inactive 
duty  or  active  duty  military  service  for 
training. 

(/i)  Does  not  work  in  such  adversely 
affected  employment  because  of  a 
disability  compensable  under  a  workers’ 
compensation  law  or  plan  of  a  State  or 
the  United  States,  or 

(///)  Had  adversely  affected 
employment  interrupted  to  serve  as  a 
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full-time  representative  of  a  labor 
organization  in  such  firm  or  subdivision, 
shall  be  treated  as  a  week  of 
employment  at  wages  of  $30  or  more; 

(2)  Provided,  That — 

(/)  Not  more  than  7  weeks  in  the  case 
of  weeks  described  in  paragraph 
(a)(2)(iii)(B)(I)(l)  or  paragraph 
(a)(2)iii(B)(2)(//i)  of  this  section,  or  both, 
and 

(//)  Not  more  than  26  weeks  described 
in  paragraph  (a)(2)(iii)(B)(7)(//)  of  this 
section,  may  be  treated  as  weeks  of 
employment  for  purposes  of  paragraph 
(a)(2)(iii)  of  this  section. 

(C)  Wages  and  employment  creditable 
under  this  paragraph  (a)(2}(iii)  shall  not 
include  employment  or  wages  earned  or 
paid  for  employment  which  is  contrary 
to  or  prohibited  by  any  Federal  law. 

(D)  For  the  purposes  of  determining 
the  weekly  and  maximum  amounts  of 
TRA  for  any  individual  under  §  §  617.13 
and  617.14,  respectively,  only  the  first 
qualifying  separation  shall  be  used  as 
provided  in  this  paragraph  (a)(2)(iii).  For 
the  purpose  of  determining  the  eligibility 
period  for  basic  TRA  for  any  individual 
under  §  617.15,  the  individual's  first 
qualifying  separation  shall  be  used 
initially;  if  the  individual  has  a 
subsequent,  total  qualifying  separation 
on  or  after  August  23, 1988,  within  the 
certification  period  of  the  same 
certification,  the  individual’s  eligibility 
period  for  basic  TRA  shall  be 
redetermined  based  upon  the  most 
recent  total  qualifying  separation, 
pursuant  to  this  paragraph  (a)(2)(iii)  and 
1 617.15. 

(iv)  Entitlement  to  UI.  The  individual 
must  have  been  entitled  to  (or  would  be 
entitled  to  if  the  individual  applied 
therefor)  UI  for  a  week  within  the 
benefit  period: 

(A)  In  which  the  individual’s  first 
qualifying  separation  occurred;  or 

(B)  Which  began  (or  would  have 
begun)  by  reason  of  the  filing  of  a  claim 
for  UI  by  the  individual  after  such  first 
qualifying  separation. 

(v)  Exhaustion  of  UI.  The  individual 
must: 

(A)  Have  exhausted  all  rights  to  any 
UI  to  which  the  individual  was  entitled 
(or  would  be  entitled  if  the  individual 
applied  therefor);  and 

(B)  Not  have  an  unexpired  waiting 
period  applicable  to  the  individual  for 
any  such  UI. 

(vi)  EB  work  test.  (A)  The  individual 
must: 

(2)  Accept  any  offer  of  suitable  work, 
as  defined  in  §  617.3(kk),  and  actually 
apply  for  any  suitable  work  the 
individual  is  referred  to  by  the  State 
agency;  and 


(2)  Actively  engage  in  seeking  work 
and  furnish  the  State  agency  tangible 
evidence  of  such  efforts  each  week;  and 

(5)  Register  for  work  and  be  referred 
by  the  State  agency  to  suitable  work  in 
accordance  with  the  provisions  of  the 
applicable  State  law  which  apply  to  EB 
claimants  and  which  are  consistent  with 
section  202(a)(3)  of  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970  and  Part  615  of  this  Title. 

(B)  The  EB  work  test  shall  not  apply  to 
an  individual  with  respect  to  claims  for 
TRA  for  weeks  of  unemployment 
beginning  prior  to  the  filing  of  an  initial 
claim  for  TRA,  nor  for  any  week  which 
begins  before  the  individual  is  notified 
that  the  individual  is  covered  by  a 
certification  issued  under  the  Act  and  is 
fully  informed  of  the  EB  work  test 
requirement  of  this  paragraph  (a)(2)(vi) 
and  §  617.17.  Prior  to  such  notification 
and  advice,  the  individual  shall  not  be 
subject  to  the  EB  work  test  requirement 
set  out  in  §  617.17,  not  to  any  State 
timely  filing  requirement,  but  shall  be 
required  to  be  unemployed  and  able  to 
work  and  available  for  work  with 
respect  to  any  such  week  except  as 
provided  in  §  617.17  for  workers 
enrolled  in,  or  participating  in,  a  training 
program  approved  under  §  617.22(a). 

(vii)  Participation  in  training.  (A)  The 
individual  must — 

(1)  Be  enrolled  in  or  participating  in  a 
training  program  approved  pursuant  to 
§  617.22(a),  or 

(2)  Have  successfully  completed  a 
training  program  pursuant  to  §  617.22(a), 
after  a  total  or  partial  separation  from 
adversely  affected  employment  within 
the  certification  period  of  a  certification 
issued  under  the  Act,  or 

(3)  Have  received  from  the  State 
agency  a  written  statement  under 

§  617.19  waiving  the  participation  in 
training  requirement  for  the  individual. 

(B)  The  participation  in  training 
requirement  of  paragraph  (a)(2)(vii)  of 
this  section  shall  not  apply  to  an 
individual  with  respect  to  claims  for 
TRA  for  weeks  of  unemployment 
beginning  prior  to  the  filing  of  an  initial 
claim  for  TRA,  nor  for  any  week  which 
begins  before  the  individual  is  notified 
that  the  individual  is  covered  by  a 
certification  issued  under  the  Act  and  is 
fully  informed  of  the  participation  in 
training  requirement  of  this  paragraph 
(a)(2)(vii)  and  §  617.19. 

(C)  The  participation  in  training 
requirement  of  this  paragraph  (a)(2)(vii) 
shall  apply,  as  a  qualifying  requirement 
for  TRA,  to  an  individual  with  respect  to 
claims  for  TRA  for  weeks  of 
unemployment  commencing  on  or  after 
November  21, 1988,  which  begin  with  the 
first  week  following  the  week  in  which  a 
certification  covering  the  individual  is 


issued  under  the  Act,  unless  the  State 
agency  has  issued  a  written  statement  to 
the  individual  under  §  617.19  waiving 
the  participation  in  training  requirement 
for  the  individual. 

(D)  For  purposes  of  this  paragraph 
(a)(2)(vii),  the  following  definitions  shall 
apply: 

(2)  Enrolled  in  Training.  A  worker 
shall  be  considered  to  be  enrolled  in 
training  when  the  worker’s  application 
for  training  is  approved  by  the  State 
agency  and  the  training  institution  has 
furnished  written  notice  to  the  State 
agency  that  the  worker  has  been 
accepted  in  the  approved  training 
program  beginning  within  30  calendar 
days.  (A  waiver  under  §  617.19  is  not 
required  for  an  individual  who  is 
enrolled  in  training  as  defined  herein.) 

(2)  Completed  Training.  A  worker 
shall  be  considered  to  have  completed  a 
training  program  if  the  training  program 
was  approved,  or  was  approvable  and  is 
approved  under  section  236(a)  of  the  Act 
and  §  617.22,  the  training  occurred 
subsequent  to  the  individual’s  total  or 
partial  separation  from  adversely 
affected  employment  within  the 
certification  period  of  a  certification 
issued  under  the  Act  and  the  training 
provider  has  certified  that  all  the 
conditions  for  satisfactory  completion  of 
the  training  program  have  been 
satisfied. 

(3)  Special  rules  for  workers 
separated  in  1981  to  1986 period — (i) 
Basic  conditions.  Under  section  1425(b) 
of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (the 
"OTCA”)  (Pub.  L 109-418)  the  time  limit 
on  the  eligibility  period  for  basic  TRA  in 
section  233(a)(2)  of  the  Act  (before  and 
after  the  amendment  by  Pub.  L.  100-418), 
and  the  210-day  time  limit  in  section 
233(b)  of  the  Act  on  the  filing  of  a  bona 
fide  application  for  training  in  order  to 
qualify  for  additional  TRA,  are  set  aside 
and  shall  be  disregarded  for  any 
individual  separated  from  adversely 
affected  employment  in  the  period 
which  began  on  August  13, 1981,  and 
ended  on  April  7, 1986:  Provided,  That 
any  such  individual  must  meet  all  of  the 
following  requirements  of  paragraphs 
(A)  through  (E)  of  this  paragraph  (a)(3)(i) 
to  qualify  for  TRA  for  any  week: 

(A)  Period  of  separation.  The 
separation  of  die  individual  must  have 
occurred  on  a  date  within  the  period 
which  began  on  August  13, 1981  and 
ended  on  April  7, 1986. 

(B)  Total  separation  required '.  Such 
separation  must  be  a  “total  separation” 
as  defined  in  §  617.3(11),  and  for  the 
purposes  of  paragraph  (a)(3)(i)(E)  of  this 
section  only  the  last  such  total 
separation  within  the  period  prescribed 
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in  paragraph  (a)(3)(i)A  of  this  section 
shall  be  taken  into  account. 

(C)  Other  standard  requirements  The 
individual  must,  with  respect  to  such 
total  separation,  meet  all  the 
requirements  of  clauses  (i)  through  (v)  of 
paragraph  (a)(1)  of  this  section. 

(D)  Participation  in  training.  The 
individual  must  meet  the  requirements 
of  clause  (vii)  of  paragraph  (a)(2)  of  this 
section,  and  not  be  subject  to 
disqualification  under  §  617.18  for 
failure  to  begin  participation  in  such 
training  or  for  ceasing  to  participate  oi 
to  make  satisfactory  progress  in  such 
training. 

(E)  Continuously  unemployed.  The 
individual  must  have  been  continuously 
unemployed  since  the  date  of  the 
individual's  total  separation  referred  to 
in  paragraph  (a)(3)(i)(B)  of  this  section, 
not  taking  into  account  for  the  purposes 
of  this  determination  any  work  in  which 
the  individual  was  employed  in  seasonal 
employment,  odd  jobs,  or  part-time, 
temporary  employment. 

(ii)  TRA  payments  prospective  only. 
The  provisions  of  this  paragraph  (a)(3) 
apply  to  payments  of  TRA  only  for 
weeks  which  begin  after  August  23, 

1988,  and  with  respect  to  training  in 
which  the  individual  becomes  enrolled 
and  begins  participation  before  or  after 
such  date,  and  which  is  approved  under 
§  617.22(a)  before  or  after  such  date,  but 
any  such  training  must  be  approved 
under  §  617.22(a)  before  payments  of 
TRA  may  be  authorized  under  this  Part 
617. 

(iii)  Work  not  taken  into  account.  For 
the  purposes  of  paragraph  (E)  of 
paragraph  (a)(3)(i)  of  this  section, 
cooperating  State  agencies  shall  take 
into  account  local  labor  market 
characteristics  in  giving  effect  to  the 
terms  seasonal  employment  and  part- 
time,  temporary  work. 

(iv)  Other  special  rules.  Although  the 
last  total  qualifying  separation  of  an 
individual  will  be  used  for  the  purposes 
of  the  determination  under 
subparagraph  (B)  of  paragraph  (a)(3)(i) 
of  this  section,  the  individual’s  first 
qualifying  separation  (as  defined  in 
paragraph  (t)(3)(i)  of  §  617.3)  must  be 
used  to  determine  the  weekly  and 
maximum  amounts  payable  to  the 
individual  in  accordance  with  §  §  617.13 
and  617.14.  No  individual  shall  be 
determined  to  be  eligible  for  TRA  under 
this  paragraph  (a)(3)  if  the  individual 
has  previously  received  all  of  the  basic 
and  additional  TRA  to  which  the 
individual  was  entitled.  The  26-week 
eligibility  period  for  additional  TRA  is 
applicable  under  this  paragraph  (a)(3), 
as  such  term  is  defined  in  paragraph 
(m)(2)  of  §  617.3. 


(4)  Special  rules  for  oil  and  gas 
workers — retroactive — (1)  Basic 
conditions.  Under  section  1421(a)(1)(B) 
of  the  OTCA  (Pub.  L.  100-418). 
individuals  employed  by  independent 
firms  engaged  in  exploration  or  drilling 
for  oil  and  natural  gas  who  were 
separated  after  September  30. 1985.  may 
be  entitled,  retroactively,  to  TAA 
program  benefits:  Provided.  That  the 
exceptions  and  conditions  in  the 
following  provisions  of  this  paragraph 
(a)(4)  shall  apply  in  regard  to  the 
entitlement  of  such  individuals  to  TAA 
program  benefits. 

(ii)  Prior  certification.  Individuals 
covered  by  this  paragraph  (a)(4)  do  not 
include  any  individual  covered  under  a 
certification  (made  with  respect  to  the 
same  firm  or  subdivision  of  a  firm)  that 
was  issued  under  section  223  of  the  Act 
without  regard  to  the  amendments  to 
section  222  of  the  Act  (relating  to  oil  and 
gas  workers)  made  by  section 
1421(a)(1)(A)  of  the  OTCA. 

(iii)  Petition.  (A)  To  apply  for  a 
certification  under  section  223  covering 
workers  referred  to  in  section 
1421(a)(1)(B)  of  the  OTCA,  a  petition 
must  be  filed  in  the  Office  of  Trade 
Adjustment  Assistance  after  August  23, 
1988  and  on  or  before  November  18, 
1988,  by  or  on  behalf  of  a  group  of 
workers  of  such  a  firm  or  subdivision  of 
a  firm. 

(B)  A  petition,  to  be  valid,  may  not  be 
signed  by  or  on  behalf  of  an  individual 
referred  to  in  paragraph  (a)(4)(ii)  of  this 
section. 

(iv)  Certification.  (A)  As  provided  in 
section  1421(a)(1)(B)  of  the  OTCA,  a 
certification  issued  pursuant  to  section 
223  of  the  Act  will  not  be  subject  to  the 
one-year  limitation  on  the  impact  date 
which  is  specified  in  section  223(b)  of 
the  Act,  but  the  impact  date  of  any  such 
certification  may  not  be  a  date  earlier 
than  October  1, 1985. 

(B)  A  certification  shall  not  be  issued 
under  the  authority  of  section 
1421(a)(1)(B)  of  the  OTCA  if  a 
certification  could  have  been  issued 
under  section  223  of  the  Act  before  or 
after  the  amendment  made  by  section 
1421(a)(1)(A)  of  the  OTCA. 

(v)  Coverage  of  certification. 
Individuals  covered  by  a  certification 
issued  under  the  authority  of  section 
1421(a)(1)(B)  of  the  OTCA  will  be 
eligible  to  apply  for  TAA  program 
benefits  as  follows: 

(A)  Basic  and  additional  TRA, 
retroactively  and  prospectively,  subject 
to  the  conditions  stated  in  this 
paragraph  (a)(4); 

(B)  Training,  prospectively,  subject  to 
the  conditions  stated  in  Subpart  C  of 
this  Part  617; 


(C)  Job  search  allowances, 
prospectively,  subject  to  the  conditions 
stated  in  Subpart  D  of  this  Part  617: 

(D)  Relocation  allowances, 
prospectively,  subject  to  the  conditions 
stated  in  Subpart  E  of  this  Part  617 

(vi)  TRA  entitlement.  To  qualify  for 
TRA  for  any  week  an  individual  must 
meet  all  of  the  following  requirements  of 
subparagraphs  (A)  through  (D)  of  this 
paragraph  (a)(4)(vi): 

(A)  Certification.  The  individual  must 
be  an  adversely  affected  worker 
covered  under  a  certification  issued 
pursuant  to  section  223  of  the  Act  and 
under  the  authority  of  section 
1421(a)(1)(B)  of  the  OTCA. 

(B)  Date  of  separation.  The  date  of  the 
individual's  total  or  partial  separation 
(as  defined  in  §  617.3)  must  be  a  date 
after  September  30, 1985,  and  within  the 
certification  period  of  the  certification 
under  which  the  worker  is  covered: 
Provided,  That  a  separation  occurring 
within  the  certification  period  of  a 
certification  and  on  or  after  August  23, 
1988,  must  be  a  total  qualifying 
separation  to  qualify  for  an  extension  of 
the  individual’s  eligibility  period  for 
basic  TRA.  Separations  occurring  prior 
to  October  1, 1985,  shall  be  disregarded 
for  the  purposes  of  determining  whether 
an  individual  experienced  a  total  or 
partial  separation  after  September  30, 
1985. 

(C)  Other  standard  requirements.  (1) 
With  respect  to  weeks  of  unemployment 
that  begin  prior  to  November  21, 1988, 
the  individual  must,  with  respect  to  the 
separation  referred  to  in  subparagraph 
(B)  of  this  paragraph  (a)(4)(vi)  meet  all 
of  the  requirements  of  clauses  (i) 
through  (vii)  of  paragraph  (a)(1)  of  this 
section,  and 

[2]  With  respect  to  weeks  of 
unemployment  that  begin  on  or  after 
November  21, 1988,  the  individual  must 
meet  all  of  the  requirements  of  clauses 
(i)  through  (vi)  of  paragraph  (a)(2)  of  this 
section. 

(D)  Other  special  rules.  (1)  Although 
an  individual's  most  recent  total  or 
partial  separation  after  September  30, 
1985,  must  be  used  for  the  purposes  of 
subparagraph  (B)  of  this  paragraph 
(a)(4)(vi),  the  individual's  first  qualifying 
separation  (as  defined  in  paragraph 
(t)(3)(i)  of  |  617.3)  must  be  used  to 
determine  the  weekly  and  maximum 
amounts  payable  to  the  individual  in 
accordance  with  §  §  617.13  and  617.14. 

[2]  The  60-day  preclusion  rule  in 
section  231(a)  of  the  Act  and  in 
paragraph  (b)(1)  of  this  section  shall  not 
be  applicable  to  an  individual  covered 
by  a  certification  referred  to  in 
subparagraph  (A)  of  this  paragraph 
(a)(4)(vi),  and  who  is  eligible  for  TRA 
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under  the  provisions  of  this  paragraph 

(a)(4). 

(3)  The  26-week  eligibility  period  for 
additional  TRA  is  applicable  under  this 
paragraph  (a)(4),  as  such  term  is  defined 
in  paragraph  (m)(2)  of  §  617.3. 

(b)  First  week  of  entitlement.  The  first 
week  any  individual  may  be  entitled  to 
a  payment  of  basic  TRA  shall  be  the 
later  of: 

(1)  The  first  week  beginning  more  than 
60  days  after  the  date  of  the  filing  of  the 
petition  which  resulted  in  the 
certification  under  which  the  individual 
is  covered:  or 

(2) (i)  With  respect  to  a  first  qualifying 
separation  that  occurs  prior  to  August 
23, 1988,  the  first  week  beginning  after 
the  individual’s  first  exhaustion  of  all 
rights  to  regular  UI  following  the 
individual’s  first  qualifying  separation 
(as  determined  under  §§  617.15  and 
617.67  for  the  purposes  of  paragraphs 
(a)(1),  (a)(2),  (a)(3),  and  (a)(4)  of  this 
section);  or 

(ii)  With  respect  to  a  first  total 
qualifying  separation  that  occurs  on  or 
after  August  23, 1988,  the  first  week  after 
the  individual’s  first  total  qualifying 
separation  (as  determined  under 
§  §  617.15  and  617.67  for  the  purposes  of 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section). 

§  617.14  [Amended] 

7.  (a)  Section  617.14(a)(2)  is  amended 
by  striking  the  reference  to 

“§  617.11(a)(4)”  and  inserting  in  place 
thereof  "§  617.11(a)(l)(iv)  or,  as 
appropriate,  §  617.11(a)(2)(iv).” 

8.  Section  617.15  is  revised  to  read  as 
follows: 

§617.15  Duration  of  TRA. 

(a)  Basic  weeks.  An  individual  shall 
not  be  paid  basic  TRA  for  any  week 
beginning  after  the  close  of  the  104-week 
eligibility  period  (as  defined  in 

§  617.3(m)(l))  which  is  applicable  to  the 
individual,  as  determined  under 
§  617.3(m)(l)  and  §  617.67(e). 

(b)  Additional  weeks.  (1)  To  assist  an 
individual  to  complete  training  approved 
under  Subpart  C  of  this  Part  617, 
payments  may  be  made  as  TRA  for  up 
to  26  additional  weeks  in  the  26-week 
eligibility  period  (as  defined  in 

§  617.3(m)(2))  which  is  applicable  to  the 
individual,  as  determined  under 
§  617.3(m)(2)  and  §  617.67(f). 

(2)  To  be  eligible  for  TRA  for 
additional  weeks,  an  individual  must 
make  a  bona  fide  application  for  such 
training — 

(i)  Within  210  days  after  the  date  of 
first  certification  under  which  the 
individual  is  covered:  or 


(ii)  If  later,  within  210  days  after  the 
date  of  the  individual’s  first  qualifying 
separation. 

(3)  Except  as  provided  in  paragraph 
(d)  of  this  section,  payment  of  TRA  for 
additional  weeks  may  be  made  only  for 
those  weeks  in  the  26-week  period 
during  which  the  individual  is 
participating  in  training  approved  under 
§  617.22(a),  and  has  not  been  determined 
under  §  617.18(b)(2)  of  this  Part  to  be 
failing  to  make  satisfactory  progress  in 
training. 

(c)  Limit.  The  maximum  TRA  payable 
to  any  individual  on  the  basis  of  a  single 
certification  is  limited  to  the  maximum 
amount  of  basic  TRA  as  determined 
under  §  617.14  plus  additional  TRA  for 
up  to  26  weeks  as  provided  in  paragraph 
(b)  of  this  section. 

(d)  Scheduled  breaks  in  training.  (1) 

An  individual  will  continue  to  receive 
basic  and  additional  weeks  of  TRA 
during  scheduled  breaks  in  training,  but 
only  if  a  scheduled  break  is  not  longer 
than  14  days,  and  the  following 
additional  conditions  are  met: 

(1)  The  individual  was  participating  in 
the  training  approved  under  §  617.22(a) 
immediately  before  the  beginning  of  the 
break,  and  resumes  participation  in  the 
training  immediately  after  the  break 
ends;  and 

(ii)  The  break  is  provided  for  in  the 
published  schedule  of  the  training 
program. 

(2)  No  basic  or  additional  TRA  will  be 
paid  to  an  individual  for  any  week 
during  which  the  individual  does  not 
participate  in  scheduled  training,  if  such 
week  is  within  a  scheduled  break  that  is 
15  days  or  more. 

(3)  The  days  within  a  break  in  a 
training  program  that  shall  be  counted  in 
determining  the  number  of  days  of  the 
break  for  the  purposes  of  this  paragraph 
(d)  shall  include  all  calendar  days 
beginning  with  the  first  day  of  the  break 
and  ending  with  the  last  day  of  the 
break,  as  provided  for  in  the  published 
schedule  of  the  training  program,  except 
that  any  Saturday  or  Sunday  occurring 
during  the  scheduled  break  in  training, 
on  which  training  would  not  normally  be 
scheduled  in  the  training  program  if 
there  were  no  break  in  training,  shall  not 
be  counted  in  determining  the  number  of 
days  of  the  break  for  the  purposes  of 
this  paragraph  (d). 

(4)  When  the  worker  is  drawing  basic 
TRA,  the  maximum  amount  of  TRA 
payable  is  not  affected  by  the  weeks  the 
worker  does  not  receive  TRA  while  in  a 
break  period,  but  the  weeks  will  count 
against  the  104-week  eligibility  period. 

(5)  When  the  worker  is  drawing 
additional  weeks  of  TRA  to  complete 
training,  any  weeks  for  which  TRA  is 
not  paid  will  count  against  the 


continuous  26-week  period  and  the 
number  of  weeks  payable. 

9.  Section  617.17  is  revised  to  read  as 
follows: 

§  617.17  Availability  and  active  search  for 
work. 

(a)  EB  work  test  applicable.  Except  as 
provided  in  paragraph  vb)  of  this  section, 
an  individual  shall,  as  a  basic  condition 
of  entitlement  to  basic  TRA  for  a  week 
of  unemployment — 

(1)  Be  unemployed,  as  defined  in  the 
applicable  State  law  for  UI  claimants, 
and 

(2)  Be  able  to  work  and  available  for 
work,  and  not  decline  or  refuse  a  bona 
fide  offer  of,  or  referral  to,  suitable 
work,  as  defined  in  the  applicable  State 
law  for  UI  claimants,  and 

(3)  Be  actively  engaged  in  searching 
for  work,  applying  for  and  accepting 
work,  and  accepting  and  acting  upon 
referrals  to  work,  all  as  required  of  EB 
claimants  under  those  provisions  of  the 
applicable  State  law  which  are 
consistent  with  section  202(a)(3)  of  the 
Federal-State  Extended  Unemployment 
Compensation  Act  of  1970  and  Part  615 
of  this  Title. 

(b)  Exceptions — (1)  Prior  to  November 
21. 1989.  The  conditions  stated  in 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section  shall  not  be  applicable  to  an 
individual  actually  undergoing  training 
approved  under  the  applicable  State  law 
or  under  §  617.22(a),  or  during  a 
scheduled  break  in  the  training  program 
if  the  individual  participated  in  the 
training  immediately  before  the  break 
and  resumes  participation  in  the  training 
when  the  break  ends,  unless  the 
individual  is  determined  to  be  ineligible 
under  the  applicable  State  law  of 

§  617.18(b)(2). 

(2)  On  and  after  November 21. 1988. 
The  condition  stated  in  paragraphs 
(a)(2)  and  (a)(3)  shall  not  be  applicable 
to  an  individual  who  is  enrolled  in  or 
participating  in  a  training  program 
approved  under  §  617.22(a),  or  during  a 
scheduled  break  in  the  training  program 
if  the  individual  participated  in  the 
training  immediately  before  the  break 
and  resumes  participation  in  the  training 
when  the  break  ends,  unless  the 
individual  is  determined  to  be  ineligible 
under  §  617.18(b)(2). 

10.  Paragraph  (b)  of  §  617.18  is  revised 
to  read  as  follows: 

§  617.18  Disqualifications. 
***** 

(b)  Disqualification  of  trainees — (1) 
State  law  inapplicable.  A  State  law 
shall  not  be  applied  to  disqualify  an 
individual  from  receiving  either  UI  or 
TRA  because  the  individual: 
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(1)  Is  enrolled  in  or  is  participating  in  a 
training  program  approved  under 

§  617.22(a);  or 

(ii)  Refuses  work  to  which  the 
individual  has  been  referred  by  the 
State  agency,  if  such  work  would  require 
the  individual  to  discontinue  training,  or 
if  added  to  hours  of  training  would 
occupy  the  individual  more  than  8  hours 
a  day  or  40  hours  a  week,  except  that 
this  paragraph  (b)(l)(ii)  shall  not  apply 
to  an  individual  who  has  been  given 
notice  of  a  determination  of  ineligibility 
under  paragraph  (b)(2)  of  this  section 
unless  and  until  the  individual  enters  or 
resumes  and  makes  satisfactory 
progress  in  such  training;  or 

(iii)  Quits  work,  if  the  individual  was 
employed  in  work  which  was  not 
suitable  (as  defined  in  §  617.22(a)(1)), 
and  it  was  reasonable  and  necessary  for 
the  individual  to  quit  work  to  begin  or 
continue  training,  except  that  this 
paragraph  (b)(l)(iii)  shall  not  apply  to  an 
individual  who  has  been  given  notice  of 
a  determination  of  ineligibility  under 
paragraph  (b)(2)  of  this  section  unless 
and  until  the  individual  enters  or 
resumes  and  makes  satisfactory 
progress  in  training  approved  for  the 
individual  under  §  617.22(a). 

(2)  Trainees  ineligible,  (i)  An 
individual  who,  without  justifiable 
cause,  fails  to  begin  participation  in  a 
training  program  which  is  approved 
under  §  617.22(a),  or  ceases  to 
participate  in  such  training,  or  fails  to 
make  satisfactory  progress  in  such 
training,  or  for  whom  a  waiver  is 
revoked  pursuant  to  §  617.19(c),  shall 
not  be  eligible  for  basic  or  additional 
TRA,  or  any  other  payment  under  this 
Part  617,  for  the  week  in  which  such 
failure,  cessation,  or  revocation 
occurred,  or  any  succceeding  week 
thereafter  until  the  week  in  which  the 
individual  begins  or  resumes 
participation  in  a  training  program  that 
is  approved  under  §  617.22(a)  and  is 
making  satisfactory  progress  in  such 
training. 

(ii)  For  purposes  of  this  section  and 
Part  617,  the  following  definitions  shall 
be  used: 

(A)  Failed  to  begin  participation.  A 
worker  shall  be  determined  to  have 
failed  to  begin  participation  in  a  training 
program  when  the  worker  fails  to  attend 
all  scheduled  training  classes  and  other 
training  activities  in  the  first  week  of  the 
training  program,  without  justifiable 
cause. 

(B)  Ceased  participation.  A  worker 
shall  be  determined  to  have  ceased 
participation  in  a  training  program  when 
the  worker  fails  to  attend  all  scheduled 
training  classes  and  other  training 
activities  scheduled  by  the  training 


institution  in  any  week  of  the  training 
program,  without  justifiable  cause. 

(C)  Justifiable  cause.  The  term 
"justifiable  cause”  means  such  reasons 
as  would  justify  an  individual’s  conduct 
when  measured  by  conduct  expected  of 
a  reasonable  individual  in  like 
circumstances,  including  but  not  limited 
to  reasons  beyond  the  individual’s 
control  and  reasons  related  to  the 
individual’s  capability  to  participate  in 
or  complete  an  approved  training 
program. 

11.  A  new  §  617.19  is  added  to  read  as 
follows: 

§  6 1 7. 1 9  Requirement  for  participation  in 
training. 

(a)  In  general — (1)  Basic  requirement. 
All  individuals  in  TRA  eligibility  status 
on  and  after  November  21, 1988,  must 
either  be  enrolled  in  a  training  program 
or  have  completed  a  training  program 
approved  under  §  617.22(a),  in  order  to 
continue  to  be  eligible  for  basic  and 
additional  TRA  payments.  The 
participation  in  training  requirement 
may  be  waived  in  writing  on  an 
individual  basis,  if  the  State  agency 
determines  that  training  is  not  feasible 
or  appropriate. 

(2)  Waiver  of  participation 
requirement.  When  a  State  agency 
determines  that  it  is  not  feasible  or 
appropriate  (as  defined  in  paragraph  (b) 
of  this  section)  to  approve  a  suitable 
training  program  for  an  individual,  then 
the  State  agency  must  issue  a  formal 
written  waiver  to  the  individual, 
together  with  an  explanation  of  the 
reason  for  the  waiver  and  a  statement  of 
its  finding  why  it  is  not  feasible  or 
appropriate  in  the  case  of  such 
individual.  At  a  minimum,  the  written 
statement  furnished  to  the  individual 
shall  contain  the  following  information: 

(i)  Name  and  social  security  number 
of  the  individual; 

(ii)  Petition  number  under  which  the 
worker  was  certified; 

(iii)  Statement  that  the  agency  has 
determined  that  it  is  not  feasible  or 
appropriate  to  approve  training  for  the 
individual  at  that  time,  and  the  reasons 
for  the  finding; 

(iv)  Statement  that  the  waiver  will  be 
revoked  at  any  time  suitable  training 
becomes  available; 

(v)  Any  other  advice  or  information 
the  State  agency  deems  appropriate  in 
informing  the  individual; 

(vi)  Signature  block  for  the 
appropriate  State  official;  and 

(vii)  Signature  block  for  the  worker’s 
acknowledgement  of  receipt. 

(b)  Reasons  for  issuing  a  waiver.  (1) 
For  the  purposes  of  paragraph  (a)(2)  of 
this  section,  a  waiver  of  the 
participation  in  training  requirement 


shall  be  issued  to  an  individual  only 
upon  a  finding  that  approval  of  a 
§  617.22(a)  training  program  for  that 
individual  is  not  feasible  or  appropriate 
at  that  time. 

(1)  Feasible  and  appropriate.  For  the 
purposes  of  this  section: 

(A)  Feasible.  The  term  "feasible" 
means  there  is  any  training  available  at 
that  time  which  meets  all  the  criteria  of 
§  617.22(a),  the  worker  is  so  situated  as 
to  be  able  to  take  full  advantage  of  the 
training  opportunity  and  complete  the 
training,  and  funding  is  available  to  pay 
the  full  costs  of  the  training  and  any 
transportation  and  subsistence  expenses 
which  are  compensable.  For  this 
purpose,  funding  includes  not  only  TAA 
Program  funds  but  also  all  other  funds 
available  under  any  of  the  provisions  of 
the  Job  Training  Partnership  Act 
(including  Title  III)  or  any  other  Federal, 
State  or  private  source  that  may  be 
utilized  for  training  approvable  under 

§  617.22(a). 

(B)  Appropriate.  The  term 
“appropriate”  means  being  suitable  or 
compatible,  fitting,  or  proper. 
Appropriate,  therefore,  refers  to 
suitability  of  the  training  for  the  worker 
(including  whether  there  is  a  reasonable 
prospect  which  is  reasonably 
foreseeable  that  the  individual  will  be 
reemployed  by  the  firm  from  which 
separated)  and  compatibility  of  the 
training  for  the  purposes  of  the  TAA 
Program.  In  these  respects,  suitability  of 
training  for  the  individual  is 
encompassed  within  the  several  criteria 
in  §  617.22(a),  and  compatibility  with  the 
program  is  settled  by  the  various 
provisions  of  Subpart  C  which  describe 
the  types  of  training  approvable  under 

§  617.22(a)  and  the  limitations  thereon. 

(ii)  Basis  for  application.  Whether 
training  is  feasible  or  appropriate  at  any 
given  time  is  determined  by  finding 
whether,  at  that  time,  training  suitable 
for  the  worker  is  available,  the  training 
is  approvable  under  Subpart  C  including 
the  criteria  in  §  671.22(a),  the  worker  is 
so  situated  as  to  be  able  to  take  full 
advantage  of  the  training  and  complete 
the  training,  full  funding  for  the  training 
is  available  from  one  or  more  sources  in 
accordance  with  §  §  617.24  and  617.25, 
and  the  training  will  commence  within 
30  days  of  approval. 

(2)  Particular  applications.  The 
reasons  explaining  why  training  is  not 
feasible  or  appropriate  shall  be  in 
accordance  with  the  following: 

(i)  Not  feasible  because — 

(A)  The  beginning  date  of  approved 
training  is  beyond  30  days,  as  required 
in  definition  for  “Enrolled  in  training"  in 
§  617.11(a)(2)(vii)(D), 
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(B)  Training  is  not  reasonably 
available  to  the  individual, 

(C)  Training  is  not  available  at  a 
reasonable  cost, 

(D)  Funds  are  not  available  to  pay  the 
total  costs  of  training,  or 

(E)  Other  (explain). 

(ii)  Not  appropriate  because — 

(A)  The  firm  from  which  the 
individual  was  separated  plans  to  recall 
the  individual  within  the  reasonably 
foreseeable  future  (State  agencies  must 
verify  planned  recalls  with  the 
employer), 

(B)  The  duration  of  training  suitable 
for  the  individual  exceeds  the 
individual’s  maximum  entitlement  to 
basic  and  additional  TRA  payments,  or 

(C)  The  individual  possesses  skills  for 
“suitable  employment”  and  there  is 
reasonable  expectation  of  employment 
in  the  foreseeable  future. 

(D)  Other  (explain). 

(3)  Waivers  and  able  and  available. 

An  individual  who  has  been  given  a 
written  waiver  under  this  section  shall 
be  subject  to  all  of  the  requirements  of 
paragraph  (a)  of  §  617.17,  which  shall 
continue  until  the  individual  is  enrolled 
in  a  training  program  as  required  by 
paragraph  (a)  of  §  617.11. 

(c)  Waiver  review  and  revocations. 

(1)  State  agencies  must  have  a 
procedure  for  reviewing  regularly  (i.e., 
every  30  days  or  less)  all  waivers  issued 
under  this  section  to  individuals,  to 
ascertain  that  the  conditions  upon  which 
the  waiver  were  granted  continue  to 
exist.  In  those  cases  in  which  the 
conditions  have  changed — i.e.,  training 
has  become  feasible  and  appropriate — 
then  the  waivers  must  be  revoked,  and 
written  statements  must  be  issued  to  the 
individuals  involved. 

(2)  A  revocation  statement  shall  be 
issued  to  the  individual  concurrent  with 
the  approval  of  the  training  in  which  the 
individual  has  become  enrolled,  and 
shall  not  be  issued  prior  to  such 
approval. 

(3)  State  agencies  may  incorporate  a 
revocation  section  in  the  waiver  form  or 
on  a  separate  revocation  form.  Similar 
information  as  listed  above  for  the 
issuance  of  a  waiver  shall  be  provided 
to  the  individual  when  revoking  the 
waiver. 

(4)  Determinations  concerning 
waivers  and  the  revocation  thereof  shall 
be  determinations  to  which  §§  617.50 
and  617.51  apply. 

(d)  Recordkeeping  and  reporting.  (1) 
State  agencies  must  develop  procedures 
for  compiling  and  reporting  on  the 
number  of  waivers  issued  and  revoked, 
by  reason,  as  specified  in  paragraphs  (b) 
and  (c)  of  this  section,  and  report  such 
data  to  the  Department  of  Labor  as 
requested  by  the  Department. 


(2)  State  agencies  are  not  required  to 
forward  copies  of  individual  waivers 
and  revocations  to  the  Department  of 
Labor.  However,  State  agencies  shall 
retain  a  copy  of  every  individual  waiver 
and  revocation  issued  to  individuals  for 
inspection  by  the  Department  of  Labor, 
for  such  period  of  time  as  the 
Department  requires. 

12.  Section  617.20  is  revised  to  read  as 
follows: 

§  6 1 7.20  Responsibilities  for  the  delivery 
of  reemployment  services. 

(a)  State  agency  referral.  Cooperating 
State  agencies  shall  be  responsible  for 

(1)  Advising  each  adversely  affected 
worker  to  apply  for  training  with  the 
State  agency  responsible  for 
reemployment  services,  while  the 
worker  is  receiving  UI  payments,  and  at 
the  time  the  individual  files  an  initial 
claim  for  TRA;  and 

(2)  Referring  each  adversely  affected 
worker  to  the  State  agency  responsible 
for  training  and  other  reemployment 
services  in  a  timely  manner. 

(b)  State  agency  responsibilities.  The 
responsibilities  of  cooperating  State 
agencies  under  this  Subpart  C  include, 
but  are  not  limited  to: 

(1)  Interviewing  each  adversely 
affected  worker  regarding  suitable 
training  opportunities  reasonably 
available  to  each  individual  under 
section  236  of  the  Act  and  in  Subpart  C 
of  this  Part  617,  reviewing  such 
opportunities  with  each  individual, 
informing  each  individual  of  the 
requirement  for  participation  in  training 
as  a  condition  for  receiving  TRA,  and 
accepting  each  individual’s  application 
for  training.  Such  training  may  be 
approved  for  any  adversely  affected 
worker  at  any  time  after  a  certification 
is  issued  and  the  worker  is  determined 
to  be  covered  thereby,  without  regard  to 
whether  the  worker  has  exhausted  all 
rights  to  unemployment  insurance; 

(2)  Registering  adversely  affected 
workers  for  work; 

(3)  Informing  adversely  affected 
workers  of  the  reemployment  services 
and  allowances  available  under  the  Act 
and  this  Part  617,  the  application 
procedures,  the  filing  date  requirements 
for  such  reemployment  services  and  the 
training  requirements  for  receiving  TRA, 
as  specified  in  §  617.11(a); 

(4)  Determining  whether  suitable 
employment,  as  defined  in  §  617.22(a)(1), 
is  available; 

(5)  Providing  counseling,  testing, 
placement,  and  supportive  services; 

(6)  Providing  or  procuring  self-directed 
job  search  training;  when  necessary; 

(7)  Providing  training,  job  search  and 
relocation  assistance; 


(8)  Developing  a  training  plan  with  the 
individual; 

(9)  Determining  which  training 
institutions  offer  training  programs  at  a 
reasonable  cost  with  a  reasonable 
expectation  of  employment  following 
the  completion  if  such  training,  and 
procuring  such  training; 

(10)  Documenting  the  standards  and 
procedures  used  to  select  occupations 
and  training  institutions  in  which 
training  is  approved;  and 

(11)  Making  referrals  and  approving 
training  programs; 

(12)  Monitoring  the  progress  of 
workers  in  approved  training  programs; 

(13)  Developing,  reviewing  and 
updating  (on  a  monthly  basis)  waiver 
and  reemployment  plans  for  adversely 
affected  workers; 

(14)  Coordinating  the  administration 
and  delivery  of  employment  services, 
benefits,  training,  and  supplemental 
assistance  for  adversely  affected 
workers  with  programs  under  the  Act 
and  under  Title  III  of  the  Job  Training 
Partnership  Act 

13.  Paragraphs  (a),  (b),  (c),  and  (f)(3)  of 
§  617.22  are  revised  to  read  as  follows: 

9  6 1 7.22  Approval  of  training. 

(a)  Conditions  for  approval.  Training 
shall  be  approved  for  an  adversely 
affected  worker  if  the  State  agency 
determines  that: 

(1) (i)  There  is  no  suitable  employment 
(which  may  include  technical  and 
professional  employment)  available  for 
an  adversely  affected  worker. 

(ii)  This  means  that  for  the  worker  for 
whom  approval  of  training  is  being 
considered  under  this  section,  there  is  at 
that  time  no  suitable  employment 
available  for  that  worker,  either  in  the 
commuting  area,  as  defined  in  §  617 .3(k), 
or  outside  the  commuting  area  in  an 
area  in  which  the  worker  desires  to 
relocate  with  the  assistance  of  a 
relocation  allowance  under  Subpart  E, 
and  there  is  no  reasonable  prospect  of 
such  suitable  employment  becoming 
available  for  the  worker  in  the 
foreseeable  future.  For  the  purposes  of 
this  paragraph,  the  term  “suitable 
employment”  means,  with  respect  to  a 
worker,  work  of  a  substantially  equal  or 
higher  skill  level  than  the  worker’s  past 
adversely  affected  employment,  and 
wages  for  such  work  at  not  less  than  80 
percent  of  the  worker’s  average  weekly 
wage  in  such  adversely  affected 
employment. 

(2) (i)  The  worker  would  benefit  from 
appropriate  training. 

(ii)  This  means  that  there  is  a  direct 
relationship  between  the  needs  of  the 
worker  for  skills  training  or  remedial 
education  and  what  would  be  provided 
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by  the  training  program  under 
consideration  for  the  worker,  and  that 
the  worker  has  the  mental  and  physical 
capabilities  to  undertake,  make 
satisfactory  progress  in,  and  complete 
the  training.  This  includes  the  further 
criterion  that  the  individual  will  be  job 
ready  on  completion  of  the  training 
program. 

(3) (i)  There  is  a  reasonable 
expectation  of  employment  following 
completion  of  such  training. 

(ii)  This  means  that,  for  that  worker, 
given  the  job  market  conditions 
expected  to  exist  at  the  time  of  the 
completion  of  the  training  program, 
there  is,  fairly  and  objectively 
considered,  a  reasonable  expectation 
that  the  worker  will  find  a  job,  using  the 
skills  and  education  acquired  while  in 
training,  after  completion  of  the  training. 
Any  determination  under  this  criterion 
must  take  into  account  that  “a 
reasonable  expectation  of  employment” 
does  not  require  that  employment 
opportunities  for  the  worker  be 
available,  or  offered,  immediately  upon 
the  completion  of  the  approved  training. 
This  emphasizes,  rather  than  negates, 
the  point  that  there  must  be  a  fair  and 
objective  projection  of  job  market 
conditions  expected  to  exist  at  the  time 
of  completion  of  the  training. 

(4) (i)  Training  approved  by  the 
Secretary  is  reasonably  available  to  the 
worker  from  either  governmental 
agencies  or  private  sources  (which  may 
include  area  vocational  education 
schools,  as  defined  in  section  195(2)  of 
the  Vocational  Education  Act  of  1963, 
and  employers). 

(ii)  This  means  that  training  is 
reasonably  accessible  to  the  worker 
within  the  worker’s  commuting  area  at 
any  governmental  or  private  institution 
or  facility,  particularly  including  on-the- 
job  training  with  an  employer,  and  it 
means  training  that  is  suitable  for  the 
worker  and  meets  the  other  criteria  in 
this  paragraph  (a).  It  also  means  that 
emphasis  must  be  given  to  finding 
accessible  training  for  the  worker, 
although  not  precluding  training  outside 
the  commuting  area  if  none  is  available 
at  the  time  within  the  worker’s 
commuting  area.  If  the  training  is 
outside  the  commuting  area  then  the 
training  must  be  available  at  a 
reasonable  cost  as  prescribed  in 
paragraph  (a)(6)  of  this  section. 

(iii)  In  determining  whether  or  not 
training  is  reasonably  available,  first 
consideration  shall  be  given  to  training 
opportunities  available  within  the 
worker’s  normal  commuting  area. 
Training  at  facilities  outside  the 
worker's  normal  commuting  area  should 
be  approved  only  if  such  training  is  not 
available  in  the  area  or  the  training  to 


be  provided  outside  the  normal 
commuting  area  is  provided  at  a  more 
reasonable  cost. 

(5) (i)  The  worker  is  qualified  to 
undertake  and  complete  such  training. 

(ii)  This  emphasizes  the  worker’s 
personal  qualifications;  that  is,  the 
worker’s  own  physical  and  mental 
capabilities  and  background  and 
experience.  In  relation  to  these  personal 
characteristics,  the  worker  must  be 
evaluated  as  qualified  to  undertake  the 
specific  training  program  being 
considered  and  to  complete  the  training 
successfully. 

(6) (i)  Such  training  is  suitable  for  the 
worker  and  available  at  a  reasonable 
cost. 

(ii)  Such  training  means  the  training 
being  considered  for  the  worker. 

Suitable  for  the  worker  means  that 
paragraph  (a)(5)  of  this  section  is  met 
and  that  the  training  is  appropriate  for 
the  worker  given  the  worker’s 
capabilities,  background  and 
experience. 

(iii)  Available  at  a  reasonable  cost 
means  that  training  is  not  approved  at 
one  institution  when,  all  costs  being 
considered,  training  substantially 
similar  in  quality,  content  and  results 
can  be  obtained  at  another  institution  at 
a  lower  total  cost  within  a  similar  time 
frame.  It  also  means  that  training  is  not 
approved  when  the  costs  of  the  training 
are  unreasonably  high  in  comparison 
with  the  average  costs  of  training  other 
workers  in  similar  occupations  at  other 
institutions  or  facilities.  This  criterion 
also  requires  taking  into  consideration 
the  funding  of  training  costs  from 
sources  other  than  TAA  funds,  and  the 
least  cost  to  TAA  funding  of  providing 
suitable  training  opportunities  to 
workers.  Greater  emphasis  will  need  to 
be  given  to  these  elements  in 
determining  the  reasonable  costs  of 
training,  particularly  in  view  of  the 
requirements  in  §  617.11(a)  that  TRA 
claimants  be  enrolled  in  and  participate 
in  training. 

(iv)  For  the  purpose  of  determining 
reasonable  costs  of  training,  the  State 
agency  shall  consider  the  following: 

(A)  Costs  of  training  program  shall 
include  tuition  and  related  expenses 
(books,  tools,  and  fees),  travel  or 
transportation  expenses,  and 
subsistence  expenses. 

(B)  In  determining  whether  the  costs 
of  a  particular  training  program  are 
reasonable,  first  consideration  must  be 
given  to  the  lowest  cost  training  which 
is  available  within  the  commuting  area. 
When  training,  substantially  similar  in 
quality,  content  and  results,  for  suitable 
employment  is  offered  at  more  than  one 
training  facility,  the  lowest  cost  training 
shall  be  approved. 


(C)  Training  outside  the  worker’s 
normal  commuting  area  should  be 
approved  only  in  situations  where 
appropriate  training  is  not  otherwise 
available.  Training  that  involves 
transportation  or  subsistence  costs 
which  add  substantially  to  the  total 
costs  provide  a  basis  for  disapproving 
the  training,  if  other  appropriate  training 
is  available. 

(b)  Allowable  amounts  for  training. 
States  shall  establish,  annually,  a 
maximum  amount  allowable  for  the 
total  costs  of  training  for  each  worker  as 
set  forth  in  §  617.22(a)(6)(iv)(A),  taking 
into  consideration  the  types  of 
occupational  training,  the  usual  and 
customary  costs  of  such  training  in  the 
State,  and  the  duration  of  the  training. 

(c)  Previous  approval  of  training 
under  State  law.  Training  previously 
approved  for  a  worker  under  State  law 
or  other  authority  is  not  training 
approved  under  paragraph  (a)  of  this 
section.  Any  such  training  may  be 
approved  under  paragraph  (a)  of  this 
section  if  all  of  the  conditions  for  such 
approval  are  met,  but  such  approval 
shall  not  be  retroactive  for  any  of  the 
purposes  of  this  Part  617,  including 
payment  of  the  costs  of  the  training  and 
payment  of  TRA  to  the  worker 
participating  in  the  training.  However,  in 
the  case  of  a  redetermination  or 
decision  reversing  a  determination 
denying  approval  of  training  under 
paragraph  (a)  of  this  section,  for  the 
purposes  of  this  Part  617  such 
redetermination  or  decision  shall  be 
given  effect  retroactive  to  the  issuance 
of  the  determination  that  was  reversed 
by  such  redetermination  or  decision. 
***** 

(f)  Length  of  training  and  hours  of 
attendance.  *  *  * 

(3)  The  hours  and  days  in  a  week  of 
attendance  shall  be  in  accordance  with 
established  hours  and  days 
commensurate  with  the  training  program 
as  determined  by  the  State  agency  in 
collaboration  with  the  training  facility. 
***** 

14.  Section  617.24  is  revised  to  read  as 
follows: 

§  617.24  Preferred  training. 

Training  programs  that  may  be 
approved  under  §  617.22  (a)  include,  but 
are  not  limited  to — 

(a)  On-the-job  training; 

(b)  Any  training  program  provided  by 
a  State  pursuant  to  section  303  of  the  Job 
Training  Partnership  Act; 

(c)  Any  training  program  approved  by 
a  private  industry  council  established 
under  section  102  of  such  Act; 

(d)  Any  program  of  remedial 
education; 
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(e)  Any  training  program  (other  than  a 
training  program  described  in  paragraph 
(c)  of  §  617.25  for  which  all,  or  any 
portion,  of  the  cost  of  training  the 
worker  are  paid — 

(1)  Under  any  other  Federal  or  State 
program  other  than  this  Subpart  C,  or 

(2)  From  any  other  source  other  than 
this  section;  and  (f)  any  other  training 
program  approved  by  the  Department 

15.  Section  617.25  is  revised  to  read  as 
follows: 

§  617.25  Limitations  on  training  under 
Subpart  C. 

The  second  sentence  of  amended 
section  236(a)(1)  of  the  Act  provides  that 
an  adversely  affected  worker  shall  be 
entitled  to  have  payment  of  the  costs  of 
training  approved  under  the  Act  (and 
this  Subpart  C)  paid  on  the  worker’s 
behalf,  subject,  however,  "to  the 
limitations  imposed  by”  section  236.  The 
limitations  in  section  236  which  are 
addressed  in  this  section  concern  the 
restrictions  on  approval  of  training 
which  are  related  directly  or  indirectly 
to  the  conditions  on  training  which  is 
approvable  or  on  the  funding  of  training 
costs. 

(а)  On-the-job  training.  The  costs  of 
on-the-job  training  approved  under  the 
Act  and  this  Subpart  C  for  a  worker, 
which  are  paid  from  TAA  funds,  shall 
be  paid  in  equal  monthly  installments. 
Such  costs  may  be  paid  from  TAA 
funds,  and  such  training  may  be 
approved  under  the  Act  and  this 
Subpart  C,  however,  only  if  the  State 
agency  determines  that: 

(1)  No  currently  employed  individual 
is  displaced  by  such  eligible  worker, 
including  partial  displacement  such  as  a 
reduction  in  the  hours  of  non-overtime 
work,  wages,  or  employment  benefits; 

(2)  Such  training  does  not  impair 
existing  contracts  for  services  or 
collective  bargaining  agreements; 

(3)  In  the  case  of  training  which  would 
be  inconsistent  with  the  terms  of  a 
collective  bargaining  agreement,  written 
concurrence  has  been  obtained  from  the 
concerned  labor  organization; 

(4)  No  other  individual  is  on  layoff 
from  the  same  or  any  substantially 
equivalent  job  for  which  such  eligible 
worker  is  being  trained; 

(5)  The  employer  has  not  terminated 
the  employment  of  any  regular  employee 
or  otherwise  reduced  the  workforce  with 
the  intention  of  filling  the  vacancy  so 
created  by  hiring  the  eligible  worker; 

(б)  The  job  for  which  the  eligible 
worker  is  being  trained  is  not  being 
created  in  a  promotional  line  that  will 
infringe  in  any  way  upon  the 
promotional  opportunities  of  currently 
employed  individuals; 


(7)  Such  training  is  not  for  the  same 
occupation  from  which  the  worker  was 
separated  and  with  respect  to  which 
such  worker's  group  was  certified 
pursuant  to  section  222  of  the  Act; 

(8)  The  employer  certifies  to  the  State 
agency  that  the  employer  will  continue 
to  employ  the  eligible  worker  for  at  least 
26  weeks  after  completing  the  training  if 
the  worker  desires  to  continue  such 
employment  and  the  employer  does  not 
have  due  cause  to  terminate  such 
employment; 

(9)  The  employer  has  not  received 
payment  under  the  Act  and  this  Subpart 
C  for  any  other  on-the-job  training 
provided  by  such  employer  which  failed 
to  meet  the  requirements  of  paragraphs 
(a)(1)  through  (6)  of  this  section;  and 

(10)  The  employer  has  not  taken,  at 
any  time,  any  action  which  violated  the 
terms  of  any  certification  described  in 
paragraph  (a)(8)  of  this  section  made  by 
the  employer  with  respect  to  any  other 
on-the-job  training  provided  by  the 
employer  for  which  the  employer  has 
received  a  payment  under  the  Act  and 
this  Supart  C  (or  the  prior  provisions  of 
this  Subpart  C). 

(b)  Other  authority  and  restrictions  on 
funding — (1)  In  general.  Section  236(a) 
contains  several  provisions  which  allow 
the  costs  of  a  training  program  approved 
under  the  Act  (and  this  Subpart  C)  to  be 
paid — 

(1)  Solely  from  TAA  funds, 

(11)  Solely  from  other  public  or  private 
funds,  or 

(iii)  Partly  from  TAA  funds  and  partly 
from  other  public  or  private  funds, 
but  also  precludes  the  use  of  TAA  funds 
or  funds  under  another  Federal  law  in 
order  to  avoid  duplication  of  payment  of 
training  costs.  Those  authorities  and 
restrictions  are  spelled  out  in  this 
paragraph  (b). 

(2)  Section  236(a)(5)(E) — (i)  In  general. 
Paragraph  (5)(E)  of  section  236(a)  of  the 
Act  specifies  one  of  the  types  of  training 
programs  approvable  under  the  Act  (and 
this  Subpart  C),  as  including  a  program 
(other  than  a  training  program  described 
in  section  236(a)(7)  (paragraph  (c)  of  this 
section))  for  which  all,  or  any  portion,  of 
the  costs  of  the  training  program  are 
paid — 

(A)  Under  any  Federal  or  State 
program  other  than  the  Act,  or 

(B)  From  any  source  other  than  TAA 
funds. 

(ii)  Application.  Subparagraph  (E) 
thus  authorizes  prearrangements 
between  cooperating  State  agencies 
administering  the  TAA  program  and  the 
authorities  administering  any  other 
Federal,  State,  or  private  funding  source, 
to  agree  upon  any  mix  of  TAA  funds 
and  other  funds  for  paying  the  costs  of  a 


training  program  approved  under  the 
Act  and  this  Subpart  C.  Any  such 
prearrangement  must  contain  specific 
commitments  from  the  other  authorities 
to  pay  the  costs  they  agree  to  assume. 

(3)  Section  236(a)(6) — (i)  In  general. 
Paragraph  (6)  of  section  236(a)  of  the  Act 
is  related  to  section  236(a)(5)(E)  in 
providing  that  the  costs  of  a  training 
program  approved  under  the  Act  (and 
this  Subpart  C)  are  not  required  to  be 
paid  from  TAA  funds  to  the  extent  that 
such  costs  are  paid  under  any  Federal  or 
State  program  other  than  the  Act  (and 
this  Subpart  C)  or  from  any  source  other 
than  the  Act  (and  this  Subpart  C). 

(ii)  Application.  (A)  Although 
paragraph  (6)  is  expressed  in  terms  of 
the  costs  not  being  required  to  be  paid 
from  TAA  funds,  it  authorizes  the 
mixing  of  TAA  funds  and  funds  from 
any  other  Federal,  State  or  private 
source.  Therefore,  sharing  the  costs  of 
training  already  partly  paid  horn 
another  Federal,  State  or  private  source 
is  authorized,  but  this  does  not  authorize 
reimbursement  from  TAA  funds  of  the 
costs  of  training  incurred  and  paid  prior 
to  the  approval  of  the  training  program 
under  the  Act  and  this  Subpart  C.  In 
utilizing  the  authority  under  this 
paragraph  (b)(3)  for  sharing  training 
costs,  prearrangements  shall  be  entered 
into  as  required  under  paragraph  (b)(2) 
of  this  section  before  any  TAA  funds  are 
obligated. 

(B)  Paragraph  (6)  of  section  236(a) 
contains  a  special  restriction  on  the 
authority  derived  thereunder  to  use 
TAA  funds  in  sharing  training  costs. 
Therefore,  before  approving  any  training 
program  under  the  Act  and  this  Subpart 
C,  which  may  involve  sharing  of  the 
training  costs  under  the  authority  of  this 
paragraph  (b)(3),  the  cooperating  State 
agencies  for  the  TAA  Program  shall 
require  the  worker  to  enter  into  a 
written  agreement  with  the  State  under 
which  TAA  funds  will  not  be  applied  for 
or  used  to  pay  any  portion  of  the  costs 
of  the  training  the  worker  has  reason  to 
believe  will  be  paid  by  any  other 
governmental  or  private  source. 

(4)  Section  236(a)(4) — (i)  In  general. 

(A)  Paragraph  (4)  of  section  236(a)  of  the 
Act  (paragraph  (3)  before  August  23, 
1988)  continues  to  provide,  as  it  did 
before  the  addition  of  paragraphs  (5)(E), 
(6),  and  (7)  to  section  236(a),  that: 

(J)  When  the  direct  payment  of  the 
costs  of  training  is  made  from  TAA 
funds,  no  other  payment  for  such  direct 
costs  of  training  may  be  made  under  any 
other  Federal  law;  and 

(2)  When  the  direct  payment  of  the 
costs  of  training  has  been  made  under 
any  other  Federal  law,  or  the  costs  are 
reimbursable  under  any  other  Federal 
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law  and  a  portion  of  the  direct  costs  has 
already  been  paid  under  such  other 
Federal  law,  payment  of  such  training 
costs  may  not  be  made  from  TAA  funds. 

(B)  Paragraph  (4)  of  section  236(a)  also 
requires  that:  The  provisions  of 
subparagraphs  (A)  (J)  and  [2)  of  this 
paragraph  (b)(4)(i)  shall  apply  to,  or  take 
into  account,  any  funds  provided  under 
any  other  provision  of  Federal  law 
which  are  used  for  any  purpose  other 
than  the  direct  payment  of  the  identical 
costs  incurred  in  training  the  adversely 
affected  worker  under  the  TAA 
Program,  even  if  such  other  use  has  the 
effect  of  indirectly  paying  or  reducing 
any  portion  of  the  costs  involved  in 
training  the  adversely  affected  worker. 

(C)  Therefore,  paragraph  (4)  of  section 
236(a),  and  this  paragraph  (b)(4), 
continues  to  prohibit  duplicate  payment 
of  training  costs,  which  is  consistent 
with  the  general  prohibition  expressed 
in  the  Act  and  in  this  Subpart  C  against 
any  use  of  TAA  funds  to  duplicate 
payment  of  training  costs  in  any 
circumstances.  Paragraph  (4),  and  this 
paragraph  (b)(4),  also  continues  to 
prohibit  taking  into  account,  in 
determining  whether  training  costs  are 
payable  from  TAA  funds,  any  payments 
to  the  worker  under  any  other  Federal 
law  which  may  have  the  effect  of 
indirectly  paying  all  or  a  portion  of  the 
training  costs.  Such  indirect  payments 
include  Veterans  Educational 
Assistance,  Pell  Grants,  and 
Supplemental  Educational  Opportunity 
Grants.  However,  such  indirect 
payments  are  deductible  from  TRA 
under  §  617.13(c)(2). 

(ii)  Application.  (A)  Although  the 
prohibition  on  duplicate  payments  in  the 
first  part  of  section  236(a)(4)  remains 
fully  in  effect,  the  second  part  of  section 
236(a)(4)  on  the  sharing  of  costs  from 
TAA  funds  and  other  Federal  fund 
sources  is  modified  by  the  explicit 
provisions  of  paragraphs  (5){E)  and  (6) 
of  section  236(a),  as  set  forth  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section. 

(B)  When  the  direct  costs  of  a  training 
program  approvable  under  the  Act  and 
this  Subpart  C  are  payable  from  TAA 
funds  and  are  also  wholly  or  partially 
payable  under  another  Federal  law,  or 
under  any  State  law  or  from  private, 
nongovernmental  sources,  the  TAA 
Program  agencies  shall  establish 
procedures  which  ensure  that  TAA 
funds  shall  not  be  utilized  to  duplicate 
funds  available  from  another  source,  but 
this  preclusion  of  duplication  does  not 
prohibit  and  shall  not  discourage 
sharing  of  costs  under  prearrangements 
authorized  under  paragraphs  (b)(2)  and 
(b)(3)  of  this  section. 


(c)  Section  236(a)(7) — (1)  In  general. 
Paragraph  (7)  of  section  236(a)  of  the  Act 
provides  that  a  training  program  shall 
not  be  approved  under  the  Act  (and  this 
Subpart  C)  if — 

(1)  All  or  a  portion  of  the  costs  of  such 
training  program  are  paid  under  any 
nongovernmental  plan  or  program, 

(ii)  The  adversely  affected  worker  has 
a  right  to  obtain  training  or  funds  for 
training  under  such  plan  or  program, 
and 

(iii)  Such  plan  or  program  requires  the 
worker  to  reimburse  the  plan  or  program 
from  funds  provided  under  the  Act  and 
this  Subpart  C,  or  from  wages  paid 
under  such  training  program,  for  any 
portion  of  the  costs  of  such  training 
program  paid  under  the  plan  or  program. 

(2)  Application.  Paragraph  (7)  of 
section  236(a),  which  is  incorporated  in 
this  paragraph  (c),  reinforces  the 
prohibition  in  §  617.22(h)  against 
approval  of  a  training  program  under 
this  Subpart  C  if  the  worker  is  required 
to  pay  a  fee  or  tuition.  The  provisions  of 
this  paragraph  (c)  and  §  617.22(h)  shall 
be  given  effect  as  prohibiting  the 
approval  under  the  Act  and  this  Subpart 
C  of  any  training  program  if  the  worker 
would  be  requested  or  required,  at  any 
time  or  under  any  circumstances,  to  pay 
any  of  the  costs  of  a  training  program, 
however  small,  from  any  TAA  funds 
given  to  the  worker  or  from  any  other 
funds  belonging  to  the  worker  from  any 
source  whatever.  Aside  from  this 
limitation,  however,  paragraph  (7) 
implicitly  authorizes  training  approved 
under  the  Act  and  this  Subpart  C  to  be 
wholly  or  partly  funded  from 
nongovernmental  (i.e.,  employer  or  other 
private)  sources. 

16.  Section  617.49  is  amended  by 
adding  at  the  end  thereof  a  new 
paragraph  (e); 

§  617.49  Job  search  program. 
***** 

(e)  Termination  of  requirement.  The 
job  search  program  requirement  set  out 
in  this  section  shall  not  be  a  condition  of 
entitlement  to  TRA  for  any  week  which 
begins  after  November  20, 1988. 

§617.50  [Amended] 

17.  Section  617.50(a)  is  amended  by 
striking  the  reference  to  “§  617.26(d)" 
and  inserting  in  place  thereof 

"§  617.26(b)". 

18.  Section  617.59  Agreement  with 
State  agencies,  is  amended  by  adding 
new  paragraphs  (h)  and  (i)  to  read  as 
follows: 

§  6 1 7.59  Agreement  with  State  agencies. 
***** 

(h)  Program  coordination.  State 
agencies  providing  employment 


services,  training  and  supplemental 
assistance  under  sections  235  and  236  of 
the  Act  and  this  Part  617  shall,  in 
accordance  with  their  agreements  under 
this  section,  coordinate  such  services 
and  payments  with  programs  and 
services  provided  by  State  and  substate 
grantees  under  Title  III  of  the  Job 
Training  Partnership  Act  and  with  the 
State  agency  administering  the  State 
law. 

(i)  Administration  absent  State 
Agreement.  In  any  State  in  which  no 
Agreement  under  this  section  is  in  force, 
the  Secretary  shall  administer  the  Act 
and  this  Part  617  and  pay  TAA 
hereunder  through  appropriate 
arrangements  made  by  the  Department, 
and  for  this  purpose  the  Secretary  or  the 
Department  shall  be  substituted  for  the 
State  or  cooperating  State  agency 
wherever  appropriate  in  this  Part  617. 
Such  arrangements  shall  include  the 
requirement  that  TAA  be  administered 
in  accordance  with  the  Act  and  this  Part 
617,  and  the  provisions  of  the 
appropriate  State  law  except  to  the 
extent  that  such  State  law  is 
inconsistent  with  any  provision  of  the 
Act  or  this  Part  617  or  section  303  of  the 
Social  Security  Act  (42  U.S.C.  503)  or 
section  3304(a)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  3304(a)),  and 
shall  also  include  provision  for  a  fair 
hearing  for  any  individual  whose 
application  for  TAA  is  denied.  A  final 
determination  under  this  section  as  to 
entitlement  to  TAA  shall  be  subject  to 
review  by  the  courts  in  the  same  manner 
and  to  the  same  extent  as  is  provided  by 
section  205(g)  of  the  Social  Security  Act 
(42  U.S.C.  405(g)). 

19.  Section  617.60  is  revised  to  read  as 
follows: 

§  617.60  Administrative  requirements. 

A  State  or  cooperating  State  agency 
shall  administer  the  TAA  program  in 
accordance  with  the  Department’s 
regulations  at  29  CFR  Parts  96,  97,  and 
98,  and  with  OMB  Circular  A-87,  except 
as  provided  otherwise  in  paragraphs  (c) 
through  (j)  of  this  section. 

(a)  Notification  of  obligation.  The 
Department  will  use  a  Notification  of 
Obligation  (NOO)  to  notify  a  State  of  all 
Department  actions  awarding  funds  to 
or  withdrawing  funds  from  the  State. 

(b)  Recapture  of  funds.  (1)  The 
Department  may  withdraw  all  or  any 
part  of  the  unobligated  balance  of  TAA 
funds  provided  to  a  State  to  the  extent  it 
determines  that  the  State  will  not  be 
able  to  use  such  amount  within  a 
reasonable  period  of  time.  The 
Department  will  assess  the  amount  to  be 
withdrawn  on  the  basis  of  the 
unobligated  balance  of  TAA  funds 
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provided  the  State  and  projected 
obligations. 

(2)  Prior  to  withdrawing  any  funds 
from  a  State,  the  Department  will  notify 
the  State  of  the  proposed  action  and  the 
reasons  therefor,  and  provide  an 
opportunity  for  comment. 

(c)  Availability  of  funds.  The 
following  requirements  apply  in  place  of 
29  CFR  97.23: 

(1)  TRA  funds  are  only  available  for 
benefit  payments  chargeable  to  the 
Federal  fiscal  year  for  which  they  were 
awarded. 

(2)  All  other  TAA  funds  are  available 
for  obligation  and  expenditure  by  the 
State  during  the  Federal  fiscal  year  of 
the  award  plus  the  two  succeeding 
Federal  fiscal  years:  Provided,  That  in 
the  case  of  funds  awarded  prior  to 
October  1, 1988,  the  funding  period  shall 
end  on  September  30, 1990.  All 
obligations  must  be  liquidated  within  90 
days  after  the  end  of  the  funding  period. 

(d)  Requests  for  funds  and  financial 
reporting.  States  shall  request  funding 
for  all  TAA  activities  in  accordance 
with  instructions  issued  by  the 
Department.  The  instructions  will 
contain  financial  reporting  requirements, 
including  the  accounting  basis  to  be 
used  and  the  frequency  of  reports  to  be 
submitted.  However,  financial  reports 
shall  be  submitted  to  Department  not 
less  frequently  than  quarterly  and  a 
final  financial  report  shall  be  submitted 
to  the  Department  within  90  days  after 
the  end  of  the  funding  period. 

(e)  Charges.  Written  Department 
approval  must  be  obtained  before  any 
amount  separately  stated  in  the  NOO 
issued  by  the  Department  may  be  used 
for  any  other  purpose. 

(f)  Prior  approval  of  capital 
expenditures.  Authority  for  approving 
all  purchases  of  equipment  (as  defined 
in  29  CFR  97.3)  and  other  capital 
expenditures,  as  required  by  OMB 
Circular  A-87,  Attachment,  B, 
paragraphs  Cl.  and  C3.,  is  delegated  to 
the  States. 

(g)  Allowable  fringe  benefit  costs.  To 
the  extent  TAA  activities  are  performed 
by  State  employment  security  agency 
(SESA)  emplyees  who  are  members  of 
SESA  fringe  benefit  plans  which  do  not 
meet  the  requirements  of  OMB  Circular 
A-87,  Attachment  B,  paragraphs  B10. 
and  B13.,  the  cost  of  employer 
contributions  and  expenses  incurred  for 
SESA  fringe  benefit  plans  are  allowable: 
Provided,  That: 

(1)  For  retirement  plans,  all  covered 
employees  joined  the  plan  before 
October  1, 1983,  the  plan  is  authorized 
by  State  law  and  previously  approved 
by  the  Secretary:  the  plan  is  insured  by 
a  private  insurance  carrier  which  is 
licensed  to  operate  this  type  of  plan;  and 


any  dividends  or  similar  credits  due  to 
participation  in  the  plan  are  credited 
against  the  next  premium  falling  due 
under  the  contract; 

(2)  For  SESA  fringe  benefit  plans  other 
than  retirement  plans,  if  the  Secretary 
granted  a  time  extension  after  October 
1, 1983,  to  the  existing  approval  of  such 

a  plan,  the  plan  may  continue  in  effect 
until  such  time  as  it  is  comparable  in 
cost  to  fringe  benefit  plans  available  to 
other  similarly  employed  employees  of 
the  State  of  the  condition  that  there  are 
no  benefit  improvements.  At  such  time 
as  the  cost  of  this  fringe  benefit  plan  is 
equivalent  to  the  cost  of  plans  available 
to  other  similarly  employed  State 
employees,  the  time  extension  will  cease 
and  the  cited  requirements  of  OMB 
Circular  A-87  will  apply;  and 

(3)  Time  extensions  granted  relative  to 
paragraph  (f)(2)  of  this  section  require  a 
signed  statement  by  the  State  agency 
Administrator  that  there  have  been  no 
benefit  improvements  under  the 
extension  and  that  the  plan(s)  is  (are) 
not  consistent  with  those  available  to 
other  similarly  employed  State 
employees,  for  each  year  of  the 
extension.  Documentation  supporting 
the  affidavit  shall  be  maintained  for 
audit  purposes. 

(h)  Program  income.  As  provided  in  29 
CFR  97.25(c),  costs  incurred  in 
generating  program  income  may  be 
deducted  from  gross  income  to 
determine  program  inccme.  As  provided 
in  29  CFR  97.25(g)(2),  program  income 
may  be  added  to  Federal  funds  and  used 
for  purposes  authorized  by  the  terms  of 
the  award. 

(i)  Equipment.  The  '•quirements  of  29 
CFR  97.32,  which  pertains  to  equipment, 
applies  to  equipment  acquired  with  TAA 
funds  under  both  the  present  agreement 
and  under  previous  agreements  betw'  -r. 
the  State  and  the  Secretary  pursuant  to 

§  617.59  of  this  part. 

(j)  Monitoring  and  reporting  program 
performance.  The  Department  shall 
issue  instructions  setting  out  the  content 
and  frequency  of  program  performance 
reports  required  from  the  States  in  lieu 
of  those  required  by  29  CFR  97.40(b)(1). 

20.  Section  617.67  is  added  to  read  as 
follows: 

§  617.67  Transition  procedures  for  the 
1988  Amendments. 

The  provisions  of  Part  3  of  Subtitle  D 
of  Title  I  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (the 
"OCTA”),  Pub.  L.  100-418,  approved  on 
August  23, 1988,  made  material  changes 
in  the  TAA  Program  for  workers  that  are 
reflected  in  the  amended  regulations 
published  with  this  new  section  on 
transition  guidelines  for  the  1988 
Amendments.  States  and  cooperating 


State  agencies  shall  be  guided  by  the 
following  paragraphs  of  this  section  in 
the  transition  to  the  TAA  Program  as 
modified  by  the  1988  Amendments  and 
reflected  in  the  preceding  provisions 
issued  by  the  Department. 

(a)  Oil  and  gas  workers — prospective. 
Workers  of  firms  or  appropriate 
subdivisions  of  firms  engaged  in 
exploration  or  drilling  for  oil  or  natural 
gas  are  newly  covered  under  the  TAA 
Program  by  an  amendment  to  section 

222  of  the  Trade  Act  of  1974.  This  is  a 
permanent  change  in  the  Act  having 
prospective  effect,  and  became  effective 
on  August  23, 1988.  Oil  and  gas  workers 
covered  by  a  certification  issued 
pursuant  to  section  223  of  the  Act  and 
the  regulations  at  29  CFR  Part  90  shall 
be  entitled  to  basic  and  additional  TRA 
and  other  TAA  Program  benefits  on 
precisely  the  same  terms  and  conditions 
as  apply  to  other  workers  covered  by 
other  certifications  and  which  are 
specifically  set  forth  in  this  amended 
Part  617  and  in  operating  instructions 
issued  by  the  Department. 

(b)  Oil  and  gas  workers — retroactive. 
Oil  and  gas  workers  referred  to  in 
paragraph  (a)  of  this  section,  who  were 
separated  from  adversely  affected 
employment  after  September  30, 1985, 
are  covered  retroactively  under  section 
1421(a)(1)(B)  of  the  OTCA,  if  they  are 
covered  by  a  certification  issued 
pursuant  to  section  223  of  the  Act  which 
is  in  response  to  a  petition  filed  in  the 
Office  of  Trade  Adjustment  Assistance 
on  or  before  November  18, 1988. 
Administration  of  TAA  Program 
benefits  to  those  workers  shall  be  on 
precisely  the  same  terms  and  conditions 
as  apply  to  other  workers  covered  by 
other  certifications,  except  that  the 
limitations  of  the  impact  date  provisions 
of  section  223(b)  and  the  60-day 
preclusions  in  section  231(a)  may  not  be 
applied  to  these  workers. 

(c)  Benefit  information  to  workers.  (1) 
An  amendment  to  section  225  of  the  Act 
requires  individualized  and  published 
notices  to  workers  covered  by 
certifications  issued  pursuant  to  section 

223  of  the  Act.  This  amendment  became 
effective  as  a  requirement  on  September 
22, 1988,  and  is  applicable  to  all 
certifications  issued  on  and  after  that 
date.  Individualized  notices  and 
published  notices  shall  contain  the 
information  specifically  set  forth  in  this 
amended  Part  617  and  in  operating 
instructions  issued  by  the  Department. 

(2)  Amended  sections  239(f)  of  the  Act 
requires  cooperating  State  agencies  to  , 
furnish  four  discrete  items  of 
information  and  advice  to  individuals 
about  TAA  Program  benefits, 
commencing  with  such  advice  and 
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information  to  every  individual  who 
applies  for  unemployment  insurance 
under  the  State’s  unemployment 
compensation  law.  See  §  617.4(e).  This 
amendment  became  effective  on  August 

23. 1988.  Information  and  advice 
required  by  amended  section  239(f)  shall 
be  provided  in  accordance  with  this 
amended  Part  617  and  operating 
instructions  issued  by  the  Department. 

(d)  Training  and  eligibility 
requirements  for  TRA.  Effective  on 
November  21, 1988,  in  general, 
enrollment  and  participation  in,  or 
satisfactory  completion  of,  a  training 
program  approved  under  section 
236(a)(1)  of  the  Act  is  required  as  a 
condition  of  entitlement  to  basic  TRA. 
Amendments  to  sections  231(a)(5), 

231(b),  and  231(c)  of  the  Act  incorporate 
this  new  requirement,  replacing  the  job 
search  program  requirement  which 
remains  in  effect  through  November  20, 
1988.  Continuation  of  the  job  search 
program  requirement  through  November 

20. 1988,  and  institution  of  the  training 
program  requirement  on  and  after 
November  21, 1988,  is  required  of  all 
applicants  for  basic  TRA. 

(e)  Eligibility  period  for  basic  TRA. 

(1)  Effective  on  August  23, 1988,  with 
respect  to  total  qualifying  separations 
which  occur  on  or  after  that  date,  the 
eligibility  period  for  basic  TRA  is 
changed  from  the  prior  law.  Prior  to  the 
OTCA  amendments,  section  233(a)(2) 
provided  that  the  eligibility  period  for  an 
individual  was  the  104-week  period  that 
immediately  followed  the  week  with 
respect  to  which  the  individual  first 
exhausted  all  rights  to  regular  benefits 
after  the  individual’s  first  qualifying 
separation,  and  this  prescription  of  the 
eligibility  period  continues  to  apply  to 
all  qualifying  separations  that  occurred 
prior  to  August  23, 1988,  even  though  the 
determination  on  an  initial  application 
for  TRA  is  made  after  August  23, 1988. 
The  new  eligibility  period  is  the  104- 
week  period  that  immediately  follows 
the  week  in  which  a  total  qualifying 
separation  occurs,  and  applies  to  all 
qualifying  separations  that  occur  on  and 
after  August  23, 1988,  although  an 
eligibility  period  may  be  established  for 
an  individual  only  if  the  qualifying 
separation  is  a  total  separation  as 
defined  in  §  617.3(11),  and  in  operating 
instructions  issued  by  the  Department. 

(2)  The  major  significance  of  the 
change  in  section  233(a)(2)  is  that,  on 
and  after  August  23, 1988,  it  applies  to 
the  “most  recent"  total  qualifying 
separation.  This  means  that,  after  the 
first  qualifying  separation  (first  total 
qualifying  separation  on  and  after 
August  23, 1988),  with  each  subsequent 
total  qualifying  separation  of  an 


individual  under  the  same  certification 
the  individual’s  eligibility  period  must 
be  redetermined  as  the  104-week  period 
that  immediately  follows  the  week  in 
which  such  subsequent  separation 
occurred.  With  this  provision,  there  will 
be  a  lengthy  transition  period,  lasting 
until  the  last  certification  expires  that 
has  an  impact  date  that  precedes  August 

23. 1988. 

(3)  Section  1430(g)  of  the  OTCA 
requires,  in  effect,  that  the  new 
eligibility  period  not  be  applied  with 
respect  to  a  total  qualifying  separation 
occurring  on  or  after  August  23, 1988,  if 
as  a  result  of  applying  the  new  eligibility 
period  the  individual  would  have  a 
shorter  period  of  eligibility  than  the 
eligibility  period  established  under  the 
prior  law  on  the  basis  of  a  first 
qualifying  separation  which  occurred 
before  August  23, 1988.  Therefore,  for 
every  individual  who  has  a  total 
qualifying  separation  on  or  after  August 

23. 1988,  and  is  determined  to  be 
covered  by  a  certification  with  an 
impact  date  that  precedes  August  23, 
1988,  it  must  be  found  and  determined 
whether  the  individual  had  a  first 
qualifying  separation  before  August  23, 
1988,  which  is  covered  by  the  same 
certification.  If  the  individual  had  a  first 
qualifying  separation  before  August  23, 
1988,  it  must  be  determined  what  the 
individual’s  eligibility  period  is  based 
upon  the  prior  law,  and  what  the 
individual's  eligibility  period  is  based  on 
the  amended  law  and  the  total 
qualifying  separation  occurring  on  or 
after  August  23, 1988.  Only  if  the  new 
eligibility  period  ends  on  a  date  later 
than  the  old  eligibility  period  may  the 
new  eligibility  period  be  applied  to  the 
individual,  and  in  that  event  it  must  be 
applied. 

(4)  Computation  of  the  weekly  and 
maximum  amounts  of  basic  TRA  do  not 
change  under  the  1988  Amendments  in 
the  OTCA.  They  must  continue  to  be 
based  upon  the  first  benefit  period 
which  is  related  to  the  first  qualifying 
separation  or,  on  and  after  August  23, 
1988,  the  first  total  qualifying  separation. 
Therefore,  upon  the  occurrence  of  a 
second  or  subsequent  total  qualifying 
separation  on  or  after  August  23, 1988, 
the  individual's  eligibility  period  will 
move  to  104  weeks  after  the  week  of 
such  second  or  subsequent  total 
qualifying  separation  (unless  precluded 
by  section  1430(g)  of  the  OTCA),  but  no 
change  will  be  made  in  the  weekly  or 
maximum  amounts  of  basic  TRA  as 
computed  in  relation  ttf  the  first 
qualifying  separation  or,  on  and  after 
August  23, 1988,  the  first  total  qualifying 
separation.  Consequently,  for  every 
individual  who  files  an  initial  claim  for 


basic  TRA  on  or  after  August  23, 1988,  it 
must  be  determined  whether  the 
individual’s  most  recent  separation 
within  the  certification  period  of  the 
certification  under  which  the  individual 
is  determined  to  be  covered  is  a 
qualifying  separation  which  occurred 
prior  to  August  23, 1988,  or  is  a  total 
qualifying  separation  which  occurred  on 
or  after  August  23, 1988,  and  it  must  be 
found  and  determined  whether  the 
individual  had  an  earlier  separation 
within  the  certification  period  of  the 
same  certification  which  was  a  first 
qualifying  separation  before  August  23, 
1988,  or  was  a  first  total  qualifying 
separation  on  or  after  August  23, 1988. 
For  the  purpose  of  computing  the  weekly 
and  maximum  amounts  of  basic  TRA  for 
an  individual,  it  is  not  material  whether 
such  first  qualifying  separation  occurred 
before,  on,  or  after  August  23, 1988. 

(f)  Eligibility  period  for  additional 
TRA.  One  technical  and  one  conforming 
change  are  made  by  the  OTCA  in 
section  233  (a)(3)  of  the  Act,  but  have  no 
effect  on  the  26-week  eligibility  period 
for  additional  TRA  as  the  statute  has 
been  interpreted  and  applied  in  the  past. 
Therefore,  the  26-week  eligibility  period 
begins  with  the  first  week  of  training  if 
the  training  begins  after  exhaustion  of 
basic  TRA.  Further,  if  the  training  begins 
before  approval  is  obtained  under 
section  236(a)(1)  and  this  Part  617,  the 
26-week  eligibility  period  begins  with 
the  week  in  which  the  determination  of 
approval  is  issued,  if  there  is  any 
scheduled  training  session  in  that  week 
after  the  date  of  the  determination. 

(g)  Eligibility  for  TRA  during  breaks 
in  training.  (1)  A  new  subsection  (f)  of 
the  section  233,  added  by  the  OTCA, 
provides  for  payment  of  TRA  during 
scheduled  breaks  in  a  training  program, 
provided  three  conditions  are  met  as 
expressed  in  subsection  (f)  and  this 
amended  Part  617  and  in  operating 
instructions  issued  by  the  Department 
By  making  this  provision  applicable  to 
basic  TRA  as  well  as  additional  TRA, 
subsection  (f)  changes  the  prior  law  for 
both.  Previously,  basic  TRA  was 
payable  during  training  breaks,  but 
additional  TRA  was  payable  solely  with 
respect  to  weeks  of  training.  However, 
now,  as  under  the  prior  law,  weeks 
when  TRA  is  not  payable  because  of 
this  break  provision  will  still  count 
against  the  eligibility  periods  for  both 
basic  and  additional  TRA. 

(2)  New  subsection  (f)  took  effect  on 
August  23, 1988,  and  applies  to  all 
breaks  in  training  which  begin  on  or 
after  that  date.  Although  the  training  to 
which  this  break  provision  applies  must 
have  been  approved  under  section 
232(a)(1),  it  is  not  material  whether  the 
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training  was  approved  before  or  after 
the  OTCA  amendments  to  section  236, 
or  whether  the  training  was  approved  or 
is  approvable  under  amended  section 
236. 

(h)  Retroactive  eligibility  for  TRA. 
Effective  on  August  23, 1988,  section 
1425(b)  of  the  OTCA  provides  for  an 
open-ended  waiver  of  the  time  limit  in 
section  233(a)(2)  on  the  eligibility  period 
for  basic  TRA,  and  the  210-day  time 
limit  in  section  233(b)  on  filing  a  bona 
fide  application  for  training  in  order  to 
qualify  for  additional  TRA.  This  waiver 
provision  applies  solely  to  workers  who 
experienced  a  total  qualifying 
separation  in  the  period  which  began  on 
August  13, 1981  and  ended  on  April  7, 
1986.  Other  conditions  must  be  met  that 
are  specified  in  section  1425(b)  and  in 
this  amended  Part  617  and  in  operating 
instructions  issued  by  the  Department. 
Altogether,  nine  conditions  must  be  met 
for  workers  to  obtain  TRA  payments 
under  this  special  provision.  Further, 
this  special  provision  applies  solely  to 
weeks  which  begin  after  August  23, 

1988;  no  retroactive  payments  may  be 
made  under  this  special  provision. 
Finally,  only  the  two,  specific  time 
limitations  are  waived,  and  all  other 
requirements  of  the  prior  and  amended 
law  apply,  including  the  first  qualifying 
separation  rule  applicable  to 
separations  occurring  before  August  23, 
1988  (relating  to  computation  of  the 
weekly  and  maximum  amounts  of  basic 
TRA  payable)  and  the  26-week 
eligibility  period  for  additional  TRA  and 
the  break  provision  of  new  section 
233(f). 

(i)  Training  for  adversely  affected 
workers.  Extensive  amendments  to 
section  236  are  made  in  the  OTCA 
which,  except  for  some  technical  and 
conforming  changes  that  take  effect  on 
November  21, 1988,  all  became  effective 
on  August  23, 1988.  These  changes  must 
be  effectuated  according  to  their  terms 
and  in  accordance  with  this  amended 
Part  617  and  operating  instructions 
issued  by  the  Department. 

(j)  Agreements  with  States.  Section 
239  also  was  amended  by  the  OTCA,  to 
require  new  terms  and  conditions  in  the 
section  239  agreements.  This  requires 
new  agreements  to  be  executed  between 
the  States  and  the  Secretary  of  Labor, 
and  gives  new  emphasis  to  the 
contractual  nature  of  the  obligations 
entered  into  by  the  States  to  administer 
the  TAA  Program  in  strict  accordance 
with  the  Act  and  the  regulations  and 
operating  instructions  issued  by  the 
Department. 

(k)  Other.  Other  matters  covered  by 
the  OTCA  amendments,  as  well  as  the 
matters  discussed  in  the  preceding 
paragraphs  of  this  section,  shall,  to  the 


extent  that  the  States  may  be  involved 
in  their  implementation,  be  effectuated 
in  strict  accordance  with  the  Act  and 
the  regulations  and  operating 
instructions  issued  by  the  Department. 

Appendix  A  to  Part  617 — Standard  for 
Claim  Filing,  Claimant  Reporting,  Job 
Finding,  and  Employment  Services 

Employment  Security  Manual  (Part  V, 

Sections  5000-5004) 

5000-5099  Claims  Filing 
*5000-5004  Claim  Filing,  Claimant 

Reporting,  fob  Finding  and  Employment 
Services 

5000  Standard  for  Claim  Filing,  Claimant 
Reporting,  Job  Finding,  and  Employment 
Services 

A.  Federal  law  requirements.  Section 
3304(a)(1)  of  the  Federal  Unemployment  Tax 
Act  and  section  303(a)(2)  of  the  Social 
Security  Act  require  that  a  State  law  provide 
for 

“Payment  of  unemployment  compensation 
solely  through  public  employment  offices  or 
such  other  agencies  as  the  Secretary  may 
approve.” 

Section  3304(a)(4)  of  the  Federal 
Unemployment  Tax  Act  and  section  303(a)(5) 
of  the  Social  Security  Act  require  that  a  State 
law  provide  for: 

"Expenditure  of  all  money  withdrawn  from 
an  unemployment  fund  of  such  State,  in  the 
payment  of  unemployment 
compensation  *  * 

Section  303(a)(1)  of  the  Social  Security  Act 
requires  that  the  State  law  provide  for 

"Such  methods  of  administration  *  *  *  as 
are  found  by  the  Secretary  to  be  reasonably 
calculated  to  insure  full  payment  of 
unemployment  compensation  when  due." 

B.  Secretary’s  interpretation  of  federal  law 
requirements. 

1.  The  Secretary  interprets  section 
3304(a)(1)  of  the  Federal  Unemployment  Tax 
Act  and  section  303(a)(2)  of  the  Social 
Security  Act  to  require  that  a  State  law 
provide  for  payment  of  unemployment 
compensation  solely  through  public 
employment  offices  or  claims  offices 
administered  by  the  State  employment 
security  agency  if  such  agency  provides  for 
such  coordination  in  the  operations  of  its 
public  employment  offices  and  claims  offices 
as  will  insure  (a)  the  payment  of  benefits  only 
to  individuals  who  are  unemployed  and  who 
are  able  to  work  and  available  for  work,  and 
(b)  that  individuals  claiming  unemployment 
compensation  (claimants)  are  afforded  such 
placement  and  other  employment  services  as 
are  necessary  and  appropriate  to  return  them 
to  suitable  work  as  soon  as  possible. 

2.  The  Secretary  interprets  all  the  above 
sections  to  require  that  a  State  law  provide 
for: 

a.  Such  contact  by  claimants  with  public 
employment  offices  or  claims  offices  or  both, 

(1)  as  will  reasonably  insure  the  payment  of 
unemployment  compensation  only  to 
individuals  who  are  unemployed  and  who  are 
able  to  work  and  available  for  work,  and  (2) 
that  claimants  are  afforded  such  placement 
and  other  employment  services  as  are 
necessary  and  appropriate  to  facilitate  their 


return  to  suitable  work  as  soon  as  possible; 
and 

b.  Methods  of  administration  which  do  not 
unreasonably  limit  the  opportunity  of 
individuals  to  establish  their  right  to 
unemployment  compensation  due  under  such 
State  law. 

5001  Claim  Filing  and  Claimant  Reporting 
Requirements  Designed  to  Satisfy 
Secretary's  Interpretation 

A  Claim  filing — total  or  part-total 
unemployment 

1.  Individuals  claiming  unemployment 
compensation  for  total  or  part-total 
unemployment  are  required  to  file  a  claim 
weekly  or  biweekly,  in  person  or  by  mail,  at  a 
public  employment  office  or  a  claims  office 
(these  terms  include  offices  at  itinerant 
points)  as  set  forth  below. 

2.  Except  as  provided  in  paragraph  3,  a 
claimant  is  required  to  file  in  person: 

a.  His  new  claim  with  respect  to  a  benefit 
year,  or  his  continued  claim  for  a  waiting 
week  or  for  his  first  compensable  week  of 
unemployment  in  such  year;  and 

b.  Any  other  claim,  when  requested  to  do 
so  by  the  claims  personnel  at  the  office  at 
which  he  files  his  claim(s)  because  questions 
about  Ms  right  to  benefits  are  raised  by 
circumstances  such  as  the  following: 

(1)  The  conditions  or  circumstances  of  his 
separation  from  employment; 

(2)  The  claimant’s  answers  to  questions  on 
mail  claim(s)  indicate  that  he  may  be  unable 
to  work  or  that  there  may  be  undue 
restrictions  on  his  availability  for  work  or 
that  his  search  for  work  may  be  inadequate 
or  that  he  may  be  disqualified; 

(3)  The  claimant’s  answers  to  questions  on 
mail  claims  create  uncertainty  about  his 
credibility  or  indicate  a  lack  of  understanding 
of  the  applicable  requirements;  or 

(4)  The  claimant’s  record  shows  that  he  has 
previously  filed  a  fraudulent  claim. 

In  such  circumstances,  the  claimant  is 
required  to  continue  to  file  claims  in  person 
each  week  (or  biweekly)  until  the  State 
agency  determines  that  filing  claims  in 
person  is  no  longer  required  for  the  resolution 
of  such  questions. 

3.  A  claimant  must  be  permitted  to  file  a 
claim  by  mail  in  any  of  the  following 
circumstances: 

a.  He  is  located  in  an  area  requiring  the 
expenditure  of  an  unreasonable  amount  of 
time  or  money  in  traveling  to  the  nearest 
facility  established  by  the  State  agency  for 
filing  claims  in  person; 

b.  Conditions  make  it  impracticable  for  the 
agency  to  take  claims  in  person; 

c.  He  has  returned  to  full-time  work  on  or 
before  the  scheduled  date  for  his  filing  a 
claim,  unless  the  agency  makes  provision  for 
in-person  filing  at  a  time  and  place  that  does 
not  interfere  with  his  employment; 

d.  The  agency  finds  that  he  has  good  cause 
for  failing  to  file  a  claim  in  person. 

4.  A  claimant  who  has  been  receiving 
benefits  for  partial  unemployment  may 
continue  to  file  claims  as  if  he  were  a 
partially  unemployed  worker  for  the  first  four 
consecutive  weeks  of  total  or  part-total 
unemployment  immediatley  following  his 
period  of  partial  unemployment  so  long  as  he 
remains  attached  to  his  regular  employer. 


48492 


Federal  Register  /  Vol.  53,  No.  230  /  Wednesday,  November  30,  1988  /  Proposed  Rules 


B.  Claim  filing— partial  unemployment. 
Each  individual  claiming  unemployment 
compensation  for  a  week  (or  other  claim 
period)  during  which,  because  of  lack  of 
work,  he  is  working  less  than  his  normal 
customary  full-time  hours  for  his  regular 
employer  and  is  earning  less  than  the 
earnings  limit  provided  in  the  State  law,  shall 
not  be  required  to  file  a  claim  for  such  week 
or  other  claim  period  earlier  than  2  weeks 
from  the  date  that  wages  are  paid  for  such 
claim  period  or,  if  a  low  earnings  report  is 
required  by  the  State  law,  from  the  date  the 
employer  furnished  such  report  to  the 
individual.  State  agencies  may  permit  claims 
for  partial  unemployment  to  be  filed  either  in 
person  or  by  mail,  except  that  in  the 
circumstances  set  forth  in  section  A3,  filing 
by  mail  must  be  permitted,  and  in  the 
circumstances  set  forth  in  section  A2b,  filing 
in  person  may  be  required. 

5002  Requirement  for  Job  Finding, 
Placement,  and  Other  Employment 
Sendees  Designed  to  Satisfy  Secretary's 
Interpretation 

A.  Claims  personnel  are  required  to  assure 
that  each  claimant  is  doing  what  a 
reasonable  individual  in  his  circumstances 
would  do  to  obtain  suitable  work. 

B.  In  the  discretion  of  the  State  agency: 

1.  The  claims  personnel  are  required  to  give 
each  claimant  such  necessary  and 
appropriate  assistance  as  they  reasonably 
can  in  finding  suitable  work  and  at  their 
discretion  determine  when  more  complete 
placement  and  employment  services  are 
necessary  and  appropriate  for  a  claimant; 
and  if  they  determine  more  complete  services 
are  necessary  and  appropriate,  the  claims 
personnel  are  to  refer  him  to  employment 
service  personnel  in  the  public  employment 
office  in  which  he  has  been  filing  claim(s),  or, 
if  he  has  been  filing  in  a  claims  office,  in  the 
public  employment  office  most  accessible  to 
him;  or 

2.  All  placement  and  employment  services 
are  required  to  be  afforded  to  each  claimant 
by  employment  service  personnel  in  the 
public  employment  office  most  accessible  to 
him,  in  which  case  the  claims  personnel  in 
the  office  in  which  the  claimant  files  his 
claim  are  to  refer  him  to  the  employment 
service  personnel  when  placement  or  other 
employment  services  are  necessary  and 
appropriate  for  him. 


C.  The  personnel  to  whom  the  State  agency 
assigns  the  responsibilities  outlined  in 
paragraph  B  above  are  required  to  give 
claimants  such  job-finding  assistance, 
placement,  and  other  employment  services  as 
are  necessary  and  appropriate  to  facilitate 
their  return  to  suitable  work  as  soon  as 
possible. 

In  some  circumstances,  no  such  services  or 
only  limited  services  may  be  required.  For 
example,  if  a  claimant  is  on  a  short-term 
temporary  layoff  with  a  fixed  return  date,  the 
only  service  necessary  and  appropriate  to  be 
given  to  him  during  the  period  of  the  layoff  is 
a  referral  to  suitable  temporary  work  if  such 
work  is  being  performed  in  the  labor  market 
area. 

Similarly,  claimants  whose  unemployment 
is  caused  by  a  labor  dispute  presumably  will 
return  to  work  with  their  employer  as  soon  as 
the  labor  dispute  is  settled.  They  generally  do 
not  need  services,  nor  do  individuals  in 
occupations  where  placement  customarily  is 
made  by  other  nonfee  charging  placement 
facilities  such  as  unions  and  professional 
associations. 

Claimants  who  fall  within  the  classes 
which  ordinarily  would  require  limited 
services  or  no  services  shall,  if  they  request 
placement  and  employment  services,  be 
afforded  such  services  as  are  necessary  and 
appropriate  for  them  to  obtain  suitable  work 
or  to  achieve  their  reasonable  employment 
goals. 

On  the  other  hand,  a  claimant  who  is 
permanently  separated  from  his  job  is  likely 
to  require  some  services.  He  may  need  only 
some  direction  in  how  to  get  a  job;  he  may 
need  placement  services  if  he  is  in  an 
occupation  for  which  there  is  some  demand 
in  the  labor  market  area;  if  his  occupation  is 
outdated,  he  may  require  counseling  and 
referral  to  a  suitable  training  course.  The 
extent  and  character  of  the  services  to  be 
given  any  particular  claimant  may  change 
with  the  length  of  his  unemployment  and 
depend  not  only  on  his  own  circumstances 
and  conditions,  but  also  on  the  condition  of 
the  labor  market  in  the  area. 

D.  Claimants  are  required  to  report  to 
employment  service  personnel,  as  directed, 
but  such  personnel  and  the  claims  personnel 
are  required  to  so  arrange  and  coordinate  the 
contacts  required  of  a  claimant  as  not  to 


place  an  unreasonable  burden  on  him  or 
unreasonably  limit  his  opportunity  to 
establish  his  rights  to  compensation.  As  a 
general  rule,  a  claimant  is  not  required  to 
contact  in  person  claims  personnel  or 
employment  service  personnel  more 
frequently  than  once  a  week,  unless  he  is 
directed  to  report  more  frequently  for  a 
specific  service  such  as  referral  to  a  job  or  a 
training  course  or  counseling  which  cannot 
be  completed  in  one  visit. 

E.  Employment  service  personnel  are 
required  to  report  promptly  to  claims 
personnel  in  the  office  in  which  the  claimant 
files  his  claim(s):  (1)  His  failure  to  apply  for 
or  accept  work  to  which  he  was  referred  by 
such  personnel  or  when  known,  by  any  other 
nonfee-charging  placement  facility  such  as  a 
union  or  a  professional  association;  and  (2) 
any  information  which  becomes  available  to 
it  that  may  have  a  bearing  on  the  claimant’s 
ability  to  work  or  availability  for  work,  or  on 
the  suitability  of  work  to  which  he  was 
referred  or  which  was  offered  to  him. 

5004  Evaluation  of  Alternative  State 
Provisions. 

If  the  State  law  provisions  do  not  conform 
to  the  “suggested  State  law  requirements"  set 
forth  in  sections  5001  and  5002,  but  the  State 
law  contains  alternative  provisions,  the 
Manpower  Administrator,  in  collaboration 
with  the  State  agency,  will  study  the  actual  or 
anticipated  effect  of  the  alternative 
provisions.  If  the  Manpower  Administrator 
concludes  that  the  alternative  provisions 
satisfy  the  requirements  of  the  Federal  law  as 
construed  by  the  Secretary  (see  section  5000 
B)  he  will  so  notify  the  State  agency.  If  he 
does  not  so  conclude,  he  will  submit  the 
matter  to  the  Secretary.  If  the  Secretary 
concludes  that  the  alternative  provisions 
satisfy  such  requirements,  the  State  agency 
will  be  so  notified.  If  the  Secretary  concludes 
that  there  is  a  question  as  to  whether  the 
alternative  provisions  satisfy  such 
requirements,  the  State  agency  will  be 
advised  that  unless  the  State  law  provisions 
are  appropriately  revised,  a  notice  of  hearing 
will  be  issued  as  required  by  the  Code  of 
Federal  Regulations,  title  20,  section  601.3. 
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